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It has been given to Justice Holmes to reach years at- 
tained by but few men, with his bodily vigor marvelously 
preserved and with undiminished mental power. This 
alone would call for veneration. In addition, over a most 
unusually long space he has served his State and his Na- 
tion as a judge of the highest courts, so as to command 
our deep respect. To have participated in the making of 
more than a quarter of the decisions of the Supreme 
Court of the United States is a great achievement; when 
we consider the quality and intensity of the work and 
the novelty of the questions, our admiration is increased. 
But above all this is his place in the affections of the 
American people, based upon his long life and service 
as a judge, but more for his humanity and continued 
mental rejuvenation and forwardness. 

Since Justice Holmes came to the Court an industrial 
revolution has gotten under way the world over. We 
have new concepts of economy, and a new polity, conse- 
quent upon changing conditions of life. His Court has 
been and is the living voice of the Constitution; it has 
become as well the latest arbiter of economic theory. 
During his service the Court has not been concerned 
merely with the historic functions of the judiciary— pass- 
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ing upon disputes of fact or as to rules of the common 
law or principles of equity, construing statutes and ap- 
plying the checks and grants of a static constitution. The 
nineteenth century has become the twentieth; principles 
of law have new uses; unprecedented situations call for 
novel applications of old precedents or the formulation 
of new guides for the future. Change goes on, perhaps 
faster than ever. In such times Justice Holmes has lived 
the cloistered life of a judge, profoundly affecting the 
world in which he seems to have taken little part, miracu- 
lously becoming more adaptable to change as years have 
come upon him, and ever sending his roots deeper into 
the affections of the people. 


We may be sure the times were just such as he would 
have chosen. “Better fifty years of Europe than a cycle 
of Cathay.” As we look back in retrospect with him, to 
see what he sees we must use the spyglass of history. What 
a vital span of civilization he has had a part in shaping! 
The Civil War; settlement of the slavery issue; recon- 
struction; opening the West; beginnings of large-scale 
industry; wild-catting finance; the inception of trusts 
and monopolies; the Granger movement; the free-silver 
issue; our altruistic intervention in behalf of oppressed 
Cuba; the Spanish-American War and its train of events 
and problems—colonial and imperial policies: these are 
only hints as to the things which have gone on under his 
vision and many of which had come to him officially as 
a State judge before he came to the Supreme Court of 
the United States in 1902. 

More novel were the matters which came to him in 
his recent station. Sometimes we forget that every act 
of Congress or of a State legislature has back of it the 
need to meet some changed social or economic circum- 
stance, for which existing law is inadequate to secure 
the general welfare. How the Supreme Court approves, 
construes, restrains, or negatives these legislative attempts, 
therefore, is of supreme social and economic importance. 
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It is for the manner in which Justice Holmes has met 
this continual process of change, we prophesy, that he will 
stand forth before posterity, rather than for his erudition 
in the common law or for his long-applied skill and in- 
dustry. 

What are some of these changes? They defy our ef- 
forts to summarize them. Many were born in the travail 
of the Great War; others clearly were evolving long 
before. We may sketch a few of them: a profound 
change in the idea of human values and in the general 
trend of thought as to human relations; a change in the 
concept as to the functions of government, and particu- 
larly as to the Federal Government; changes in stand- 
ards of living which have broken the “iron law” of wages 
and would force Ricardo and Malthus to start over again 
with their theories of wages and population. The “eco- 
nomic man” of the classicists has gone, and with him 
passed the doctrine that his enlightened self-interest, given 
free play to exert itself, would bring about the optimum 
of good to disturbed human relationships. This age is 
like Mephisto in Faust: it is the spirit that ever denies 
and takes nothing for true. This Mephistophelian qual- 
ity is one he has recommended for judges; perhaps his 
own possession of some of it is what puts him en rapport 
with the times. 

More particularly, we may indicate some of the changes 
in their large proportions; but the attempt can be only 
suggestive. Mass production; aggregation of industrial 
power in corporations rather than in individuals, and 
centralization of wealth and devices for the control of 
many businesses by a few hands; high speed and massive 
quantity in production, transportation, and distribution; 
the application of science to industry; the widening of 
areas with which we deal and communicate; the growth 
of credit as a basis for commerce; the development of 
the mechanism of credit control; the widened distribu- 
tion of investments; the greater importance of fixed costs; 
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the organization of labor; recognition of the public in- 
terest in utilities services; conservation of resources; the 
discovery of our economic and financial interdependence 
with the affairs of the whole world; the general accept- 
ance of the principle that free competition is inadequate 
except as supplemented by regulation—these has Justice 
Holmes seen become the routine of life. 

There have been many attempts by the States and by 
the Federal Government to deal with these changing 
conditions which have come in review before his Court. 
The action of the Court has immediately affected the 
lives of all their fellow countrymen as they tested each 
act by the standards of the Constitution and either gave 
it life, shaped the course of its administration, or con- 
demned it for want of harmony with fundamental rights. 
The Constitution has not been static; it has been adapted 
to conditions which its Fathers could not foresee. The 
Court has put the final edge on the tools, or has cast them 
aside. For the constructive statemanship of the Court 
we owe a debt of sincerest gratitude. 

What are some of the novelties in legislation men- 
tioned? Speaking only of laws of a distinctly administra- 
tive character: the making effective of regulation of 
common carriers and of other public-service agencies by 
the States and by the Federal Government; the war- 
time governmental possession and control of systems of 
transportation and communication; the Clayton and Fed- 
eral Trade Commission Anti-trust Acts; the stockyards 
administration; the Radio Act; the Income Tax Amend- 
ment and the new taxing system which grew out of it and 
the Board of Tax Appeals and other administrative ma- 
chinery for its working; the Customs Courts; inherit- 
ance-tax laws; the use and conservation of the public 
domain; the duties and privileges of citizenship as ef- 
fected by the military calls of war; the pure-food and 
drugs legislation; safety-appliance acts; workmen’s com- 
pensation acts; the Federal Reserve system; the Panama 
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Canal; the policy to develop a merchant marine—all to 
be summarized as evidencing a widened application of 
the delegated powers of Congress under the Constitution 
and a lessened virility of the States. 

This has brought about the development of a new body 
of law in this country, born out of the deficiencies of the 
old system. Our national experience with this new corpus 
of Administrative Law is not greatly different from that 
of England. But while the Chief Justice of England has 
viewed with utmost alarm “the new despotism” of the ad- 
ministrative arm of government, the Supreme Court of 
the United States has quietly, continuously, progressively 
been shaping the various administrative means adopted 
by the legislature so as to adapt them to the end of the dis- 
pensation of justice cheaply, expertly, and with the inter- 
est of the public paramount in consideration. 

The part that Justice Holmes has played in this is great. 
Other justices, notably the former Chief Justices, White 
and Taft, the present Chief Justice, and Justice Brandeis, 
have doubtless been called upon more often than he to 
pronounce the judgment of the Court in the long line of 
cases involving these administrative questions, but as a 
judge he had an equal share with all his fellows in the 
composite judgment. The action is both joint and several. 
As said by Chief Justice Taft, with respect to his prede- 
cessor, “The study of cases with a view to their decision 
in conference is a greater task, and this varies with the in- 
dividual judge and with his feeling of responsibility.” 
Justice Holmes is widely known for his dissenting expres- 
sions; they have filled a most useful function. But, after 
all, they were dissents, and it is the action of the Court 
which has had affirmative effect. The quiet expression in 
the conference room which sways the judgment of col- 
leagues into concord of action is of greater valence, and 
solidarity of the Court is more powerful than the most 
ringing dissent. There is courage required in acquies- 
cence and in the acceptance of responsibility. Knowing 
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when not to dissent is of greater importance than indul- 
gence in the habit of self-expression. 

His philosophy is not hard to discover. He has refused 
to consider the Constitution as making a “distinction be- 
tween legislative and executive action with mathematical 
precision,” or as attempting to “divide the branches into 
water-tight compartments, were it ever so desirable to do 
so,” which, he said, he was far from believing, or that 
the Constitution required.’ In passing upon Constitu- 
tional questions, he reminds us, we must ever remember 
that the machinery of government will not work unless 
there is a little play in its joints. To all this he joins a 
profound respect for the authority of the legislature, when 
proceeding within constitutional limits, as the proper 
voice to speak with finality as to matters of policy; and 
a trust of an administrative tribunal to exercise a proper 
judgment upon sufficient evidence before it, and as to mat- 
ters of administrative policy.” 

And how the machinery of government has been ex- 
panded and loaded with work! In the October term, 
1928, 28 per cent of the docketed cases before the Supreme 
Court were Government cases; the next term, 36 per 
cent; and in the 1930 term, more than 40 per cent. Of the 
cases recently argued before the Court, more than 60 per 
cent have been Government cases. 

It is significant that the opinions rendered by Justice 
Holmes in this class of cases have been, more often than 
not, corrective of the administrative tribunals. A hasty 
search discloses only one Federal Trade Commission case 
in which he wrote the opinion. It was found the Com- 
mission had proceeded erroneously. He was on the bench 
about fifteen years before he pronounced the judgment of 
the Court in any case in which an order of the Interstate 
Commerce Commission was sustained, even in part. These 


1 Springer v. Philippine Islands, 277 U. S. 189, 210, 48 Sup. Ct. 980, 72 L. 
ed. 845 (1928). 

2 San Diego Land and Town Co. v. Jasper, 189 U. S. 439, 441, 23 Sup. Ct. 
571, 47 L. ed. 892 (1903). 
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temporary defeats really strengthened the administrative 
bodies, for at early stages in their history they were shown 
pitfalls to be avoided and were guided along sounder lines 
than they, in their pioneering efforts, were following. 
There is no doubt of the profound effect of these early 
decisions in shaping the course of administrative justice, 
both State and Federal, and in determining the form and 
scope of subsequent legislation. 

Happy is the man who can receive a meed of honor 
while he lives. Justice Holmes has done so. Happy the 


Nation which has a servant it can with one voice and 
accord honor without reserve while yet he can hear its 
plaudits! 
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If we ask ourselves why the rates of local utility com- 
panies were so frequently regulated by contracts with 
local governmental authorities during the last half of the 
nineteenth century and the first fifteen years of the twen- 
tieth, rather than by the method of direct legislation by 
the states, or by the action of administrative boards with 
state-wide powers, the answer is twofold; first, that the 
use of the method of contracts between utility companies 
and municipalities made possible a very large degree of 
local political control over the local utility situation; 
and, second, that the use of long-term contracts as to rates 
furnished a stable and enduring basis for investment, and 
hence was satisfactory on the whole to business men and 


the investing classes. These factors are still operative to- 
day to some extent, so that, even at the present time, the 
wide-spread policy of legislative control over rates 
through the establishment of state utility commissions 
with comprehensive and state-wide powers’ has by no 


1The method of regulating the rates of public utilities through specialized 
administrative commissions which are invested with all, or nearly all, of the 
legal power of the state government with reference to their field of action is 
surprisingly recent. We accept such regulatory systems today as a matter of 
course; yet the Interstate Commerce Commission, one of the oldest existing 
Commissions, was founded only in 1887, 24 Srar. L. 379, c. 104, 49th Cong. Ses- 
sion II, approved Feb. 4, 1887, and was not vested with all the powers charac- 
teristic of a modern utilities commission until 1906, 34 Srar. L., pt. I, p. 584, 
c. 3491, 59th Cong. Session I, approved June 29, 1906. The New York Public 
Service Commission, one of the oldest of the state commissions, was established 
in 1907, Laws of the State of N. Y., 130th Session, 1907. Nash’s Revision, 
Vol. 1, c. 429, approved July 9, 1907. The Wisconsin Commission, which was 
derived directly from the former Railroad Commission, was not given full 
powers until 1907, Laws of Wis. 1907, c. 499, approved July 9, 1907; See Sec- 
tions 1797—1 to 1797—108, Wis. Srar. 1911, although some jurisdiction over 
utilities other than railways was conferred upon it in 1905, Laws of Wis. 1905, 
c. 362, approved June 13, 1905. The intensive development of the public utilities 
commissions has really taken place substantially within the last twenty-five 
years. The Railway Commissions which had been in existence in a number of 
states before this period were bodies of limited authority in their relation to the 
local utilities, in which we are primaily interested. Even in the railway field, 
the powers and functions of the original railway commissions were by no means 
equivalent to the functions of a modern utilities commission. 


172 








FRANCHISE CONTRACTS AND UTILITY REGULATION _ 173 


means eliminated the importance of the alternative sys- 
tem of controlling utilities through franchise contracts. 
Although the method of contract in the adjustment of 
relations between the public and the utility companies 
has perhaps passed its apogee as a matter of legal and 
economic history, nevertheless, it still retains great im- 
portance, both with relation to contracts which have long 
been in existence and also with relation to prospective 
contracts that may be formed in the future for similar 
purposes.” 


THE CONTRACT METHOD OF UTILITY CONTROL VIEWED 
FROM THE STANDPOINT OF THE MUNICIPALITY 


Recurring to the two main grounds above stated, which 
have induced the extensive use of franchise contracts— 
let us inquire first as to how the use of rate contracts 
brought about an increased measure of local political 
control. 

If we view the matter of control of public utilities for 
a moment, exclusively from the standpoint of the mu- 
nicipality where the utility is in operation, and compare 
the scope of the strong local interests involved with the 
scope of the effective legal powers vested in typical local 
governmental agencies, four considerations suggest them- 
selves, all of which lead naturally to the extensive use of 
contracts, usually franchise contracts, as the most suitable 
instrument for carrying into effect local governmental 
policies and establishing local control, with relation to 
utility services. 

The first of these considerations which require notice 
is that many municipalities lack all genuine legislative 
control over utility rates. Hence, the local authorities 
seek to exert some practical control over such rates by the 
device of obtaining from utility companies legally bind- 


2 See the comprehensive annotation, Relief to Public Utility against Rates 
Fixed by Contract (1930) 74 L. ed. 234; Burdick, Regulating Franchise Rates 
(1920) 29 Yate Law Journat 589, 
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ing agreements under the terms of which these local inter- 
ests are to some degree safeguarded. 

A common legislative policy on the part of state gov- 
ernments in this field has been to accord to the municipal- 
ities fairly broad contractual powers with regard to the 
concerns of public utility companies, while denying di- 
rect legislative control because it was believed the perma- 
nent interests of both the companies and the public might 
be harmed by hostile political policies on the part of 
local authorities. This type of legislative policy is well 
illustrated by the terms of a statute still in force in Ohio 
which fixes the authority of municipalities with refer- 
ence to regulating the rates of utilities. This statute, 
known as the Rogers Law, contains the following para- 
graph:* 

And provided further that the municipal 
corporation in which such street railway is situated 
shall have the power at the end of twenty years from 
the passage of this Act and every fifteen years there- 
after to fix the rates of fare, car license fees, percent- 
age tax on gross earnings, transfers, and all other 
terms and conditions upon which such railroad is 
operated in said city. Should the parties not 
agree as to whether said terms are equitable, the same 
may be submitted to adjudication in a court of com- 
petent jurisdiction in a suit brought by the company 


to enjoin municipal corporations from enforcing the 
terms so fixed.” 


In the case of Wyoming v. Ohio Traction Company, 
the Supreme Court of Ohio held (as might be expected) 
that this act did not confer upon the municipalities any 
general power to regulate rates. An ordinance fixing 
rates under the powers conferred in this statute would be 
binding only upon a utility company which accepted it. 
Such a rate-fixing ordinance would not have a general 
legislative effect; nor would it apply to rates established 


3 Laws oF Onto, Vol. 92, p 
#104 Ohio St. 325, 135 N. “se 1922). 
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on the lines of other companies which were dependent 
in fact upon those agreed to between the contracting 
parties. In commenting upon this matter, the Ohio Court 
says: 

“The power granted by this section is by express 
terms of the law to deal with a particular company 
with which it (the municipal corporation) had con- 
tracted at the outset, or its successor. It is not given 
plenary power to regulate rates. ...... In this in- 
stance, the city and company agreed upon the terms 
of the revision ordinance of 1918, and, when they did 
so, they made a new contract binding upon them- 
selves. We know of no rule under which we could 
hold that it was binding upon any company or per- 
son not a party to the contract or not in privity with 
oe 

In the same case, the Court makes the following in- 
teresting comment, on the history of the method of regu- 
lating utilities by contracts:° 


“There has been for a long period a consistent pol- 
icy followed in Ohio in the construction of street 
railroads. The plan has been to make grants to street 
railroads and to interurban railroads by commission 
councils and by boards of county commissigners. 
The terms of the franchise granting the privileges to 
construct, maintain, and operate the railway have 
covered the matter of fares and all other essential 
provisions pursuant to necessary statutory provisions. 
When complied with, a contract has been made by 
the parties.” 


Referring again to the particular ordinance in question 
in this case, the Court says: 


“This is not a regulatory ordinance, passed in the 
exercise of the police power to fix rates applicable 
within the territory under the jurisdiction of the 
legislative body. The revising ordinance was passed 
by the municipality as one of the necessary steps to 


5 Ibid. 340. 
6 Ibid. 342. 
7 Ibid. 342. 
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the making of a contract between the parties. The 
municipality can only act by ordinance and resolu- 
tion, and, when it acted, the company accepted and 
thus made the contract.” * 


In the second place, the method of fixing rates in con- 
nection with the grant of local franchises by making the 
grant conditional upon the acceptance of an indicated 
rate schedule has been the natural outgrowth of provisions 
in state constitutions and laws giving the municipality 
power to withhold its consent to the installation of the 
utility facilities in the public streets. Thus, in New 
York, the state constitution, Article III, Section 18, con- 
tains the following provision: 


But no law shall authorize the construc- 
tion or operation of a street railroad except upon the 
condition that the consent of the owners of one-half 
in value of the property bounded on, and the con- 
sent also of the local authorities having the control of, 
that portion of a street or highway upon which it is 
proposed to construct or operate such railroad be 
first obtained.” 


The interpretation of this provision has been the sub- 
ject of much litigation in the New York courts. Jn 
Matter of Quinby v. Public Service Commission’, a well- 
known and much discussed case, it was held that the Pub- 
lic Service Commission established under the Act of 
1907, did not have authority to raise rates of fare on a 
street railway above the rates fixed in the terms of the 
franchise by which the City of Rochester had given its 
consent that the utility company in question should use 
specified streets. While the reasoning of the opinion is 

8 Of course, many instances occur where the state has granted to the munici- 
pality full regulatory powers. This seems to be the case in Louisiana. See 
State v. City of New Orleans, 151 La. 24, 91 So. 533 (1922). And in Kentucky. 
Kentucky Power Co. v. City of Maysville, 36 F. (2d) 816 (E. D. Ky. 1929). 
In both Kentucky and Louisiana it has been held that the power of the State 
Railroad Commission or the State Utilities Commission does not apply as to 
local utilities operating within the area of cities which have legislative power 


with relation to utility rates. State v. City of New Orleans, supra. 
9223 N. Y. 244, 119 N. E. 433 (1918). 
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not entirely clear, the decision is probably to be regarded 
as based upon an adverse construction of the statute cre- 
ating the Public Service Commission. The outcome was 
controlled by matters of statutory construction and did 
not involve a direct ruling that the exertion of regulatory 
powers by the newly formed Commission would be un- 
constitutional if pre-existing rate contracts were altered 
or displaced thereby. 

There is no doubt, however, that the decision in the 
Quinby case was largely influenced, actually, by constitu- 
tional considerations. The relevant statutes were con- 
strued so as to avoid or minimize constitutional doubts. 
The constitutional provision above quoted was thought 
by the majority of the court to have conferred upon local 
municipal governments, in a manner irrevocable by or- 
dinary legislation, some fragments of the sovereign power 
of the state with reference to the regulation of street rail- 
roads. Under the constitution of the State of New York 
the problem of conflicts between local, municipal power 
and state-wide, central power in regard to regulating 
rates of fare on street railroads assumes the form of a 
specific constitutional problem under the terms of the 
state constitution. But the same conflict, as a matter of 
(a) policy, (b) statutory interpretation, and (c) analysis 
of powers granted to an administrative Commission, in 
the light of general constitutional safeguards in favor of 
property rights, might be found in any jurisdiction. 

No attempt will be made at this point to rehearse com- 
prehensively the New York decisions on this question,” 
teresting history. In People ex rel., Village of South Glens Falls v. Public 
Service Commission, 225 N. Y. 216, 121 N. E. 777 (1919), it was held that 
local gas rates could be raised with the sanction of the Public Service Commis- 
sion above the levels specified in the original franchise even though the fran- 
chise was granted before the enactment of the Public Service Commission Law 
of 1907. One distinction between the Quinby case and the Glens Falls case is 
that the constitutional provision making requisite the consent of the local, muni- 
cipal authority is in terms applicable to street railways but not to gas companies. 
It seems that the decision of these two cases is actually influenced by the pres- 


ence of the constitutional provision above referred to, which stands as the pro- 
tector of the powers of the local governments. Both cases contain an elaborate 
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as our present purpose is merely to emphasize the way in 
which provisions in state laws, that require the consent 
of local governments to the construction of utility plants, 
lead to the recognition of the franchise arrangements as 
contracts. Contract, the “greediest of categories,” swal- 
lows up governmental power. Or, to vary the figure, 
contract steps into the breach and does what legislative 
power has left undone. Governmental power fails to 
function because of the crippling division of legislative 
authority between state and local governments, with the 
lion’s share of power granted to the state legislature. The 
central legislature lacks time and knowledge to handle 
the various local situations. But in this exigency the 
method of contract proves itself effective and adaptable, 
and local control over utility rates is thereby established. 

A third reason which made the contract method ac- 
ceptable to the municipal governments as a means of 
regulating rates was that it enabled them to induce in- 
vestments of capital by offering very favorable terms. 
Under general regulatory systems established by state 
legislation, the provisions are likely to be conservative 
in the sense that they will limit the possible profits of 
the utility companies very markedly. Such systems are 
more satisfactory from the standpoint of the public if 
applied after the investments have been made, so as to 
protect effectively the interests of the patrons or con- 
sumers of the utility service. But at the outset the great 


discussion, and various other reasons are adduced in support of the conclusions 
reached. In City of Niagara v. Public Service Commission, 229 N. Y. 333, 
128 N. E. 247 (1920) the court held that the Public Service Commission did not 
have power to increase the rates on a traction line operating within the limits 
of the city of Niagara Falls above the schedule fixed in a franchise granted at 
the time of the extension of the company’s lines in 1905. Again, the distinction 
between this case and the South Glens Falls case seems to be that the City of 
Niagara case refers to a traction company or street railroad with respect to 
which the control of the city is secured by the special recognition in Article III, 
Section 18, of the New York State Constitution. As a matter of construction 
of the literal terms of the statute conferring power upon the public service 
commission, the two cases are very similar. Both dealt with antecedent contracts 
made before the Public Service Commission law of 1907 went into effect. In 
the one case the Public Utilities Commission is allowed to alter the franchise, 
and in the other it is not allowed to do so. 
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need of the local government is to get the utility estab- 
lished. The potential conflict between the interests of 
the consumers and the interests of the investors in the 
utility properties seems of minor importance to a com- 
munity which lacks the facilities which that utility can 
provide. The great objective is to get the utility service 
established; to modernize the growing municipality and 
introduce the facilities and services familiar in other 
cities. The relation of this policy to the westward move- 
ment of the American people, and the constant develop- 
ment of new municipalities in sections of the country re- 
cently settled, is obvious. 

An interesting example of the inducements which mu- 
nicipalities have been willing to offer is set forth in 
Saint Paul Gas Light Company v. Saint Paul.” The 
charter of the company contained the following provi- 
sion: 

“That it shall be the duty of the Saint Paul Gas 
Light Company to prosecute the works necessary 
to the lighting the whole city and suburbs with gas, 
and to lay their pipes in every and all directions 
whenever the Board of Directors shall be satisfied 
that the expenses thereof shall be counterbalanced 
from the income accruing from the sales of gas. 

are In consideration whereof, the said corpo- 
ration of the city shall pay quarterly to the St. Paul 
Gas Light Company an interest of eight per centum 
per annum on the amount of the sum of the original 
cost of said street lamps and lamp posts, gas meters 
and gas pipes, and the cost of laying and erecting the 
same. But said company shall not be bound to lay 
every pipe in such places where the proceeds from 
the sale of gas light would not be sufficient to defray 
the expenses of furnishing the same.” * 


It is interesting to note that the city practically guaran- 
tees a large part of the investment, so long at least as gas 


11181 U. . 1 21 Sup. Ct. 575, 45 L. ed. 788 (1901). 
“—— a i 
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light should be used. The city is to pay the interest of 
eight per cent on the original costs of the street lamps and 
appurtenant installations, although apparently the same 
gas pipes and other parts of the equipment will be used 
to convey gas to private consumers, and the company is 
not obliged to lay its pipes in any place where it cannot 
rely upon proceeds from the sale of gas light as sufficient 
to meet the expenses. In short, an extremely favorable 
basis for investment is provided which may have been 
suitable under local conditions and may have been neces- 
sary to induce investment. But such a very liberal policy 
would doubtless not be desirable to apply as a permanent 
policy throughout the state as a whole. 


The case just stated is a fair illustration of the useful- 
ness of the contract method as an instrument of local 
policy. In spite of formal difficulties, the charter pro- 
vision in question was regarded as a binding contract 
between the municipality of Saint Paul and the Gas Light 
Company and was so dealt with by all the courts in the 
subsequent litigation..* The payment of eight per cent 
on the original cost by the city may be regarded as a rate 
provision, as this payment was in lieu of annual charges 
for the furnishing of gas light to illuminate the public 
streets. The charter of the company was granted in 1856, 
and the works were constructed immediately thereafter. 
At that time one may well suppose that no local capital 
adequate for the purpose existed in the Territory of Min- 
nesota, and it was necessary to offer favorable conditions 
in order to secure eastern capital for the development of 
the city. Investors would not have been willing to put 
their wealth into fixed equipment in a pioneer city, whose 
future at that time appeared entirely uncertain, if they 
had simply to take their chances as to the rate of return 
on the investment, under the actual conditions of eco- 
nomic demand by private consumers. From the point of 


18 [bid. at 147-149. 
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view of the city authorities, it was an advantage, or seemed 
an advantage in 1856, to be able to offer such terms as 
were necessary to attract the capital instead of being 
limited by general rules of law with regard to the con- 
ditions under which the investment, when made, must be 
conducted. 

A fourth advantage from the point of view of the mu- 
nicipality which has always inhered in the method of 
controlling utility rates by contract has been that, by the 
use of this method, particular municipalities can acquire 
considerable practical control over interrurban rates on 
suburban lines extending beyond the legal limits of the 
municipality, which could not be regulated by purely 
legislative action on the part of that municipality. The 
point as to the capacity of the contract method to tran- 
scend the territorial limits of a particular municipality is 
illustrated in the case of Selectmen of Clinton v. Wor- 
cester Street Railroad.’* In this case it appeared that 
the Worcester Street Railroad had derived one of the 
lines from an earlier company which had conducted an 
interurban railway between Worcester and other towns, 
as well as a local business in Clinton. When the “grant 
of location” from the Selectmen of Clinton was obtained, 
a provision was included by the municipality that the 
railway should transport pupils to the public schools, or 
any school, in Worcester at half price. Thus, we see a 
suburban municipality insisting on a low interurban rate 
as a prerequisite to the “grant of location” or local fran- 
chise to use its streets. The railway accepts this inter- 
urban rate because it could not otherwise gain access to 
the suburban municipality, and the advantages outweigh 
the disadvantages in its judgment. 

In 1906, after increased regulatory powers had been 
conferred upon the State Railroad Commission, the street 
railway refused to furnish the transportation at half price 


14199 Mass. 279, 85 N. E. 507 (1908). 
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to pupils in Clinton attending schools in Worcester. The 
Selectmen of Clinton brought suit in equity for a manda- 
tory injunction to compel observance of the clause above 
referred to in the “grant of location” in Clinton. The 
court gave judgment for the complainants. It was held 
that the provision in the “grant of location” was intrinsi- 
cally valid and should be enforced in an ordinary suit in 
equity for specific performance of contract. 

Of course, in such a case the utility company ought not 
to enter into a rate contract with the town of Clinton that 
would be inconsistent with a pre-existing rate contract 
which it had already formed with the City of Worcester. 
But that would be a problem for the utility company and 
not for the city fathers of either municipality. It seems 
clear that good business management on the part of the 
municipal authorities could, by the use of the contract 
method, obtain solid advantages with reference to inter- 
urban rates which it could not have obtained by the use 
of legislative power as applied within its own territorial 
limits.” 

Another case illustrating this point as to the controlling 
of interurban rates by one of the terminal municipalities 
is Interurban Company v. Cincinnati.” In this case the 
contract right of a suburban municipality to a low rate 
of fare on a line running through the City of Cincinnati 
was held valid notwithstanding the annexation of the 
suburban village by the growing city. The facts were as 
follows: In 1901 the Village of Pleasant Ridge adopted 
an ordinance authorizing the Rapid Railway Company 
to place tracks, efc., in the streets of the village. The 
ordinance contained the following provision: 

“Should the Village of Pleasant Ridge be annexed 


to the city of Cincinnati, the rate of fare charged for 
a ride in either direction to any point in said Village 


15 Another case of the same nature in Massachusetts is Selectmen of West- 
wood v. Dedham St. Ry. Co., 209 Mass. 213, 95 N. E. 81 (1911). 
1693 Ohio St. 108, 112 N. E. 186 (1915). 
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and Cincinnati terminus shall not exceed five cents 
and transfers.” 

The Rapid Railway Company was consolidated with 
other lines to form the defendant Interurban Company. 
The Village was annexed to the City of Cincinnati. 
Thereafter the company sought to charge a rate of seven 
cents for trips over the route referred to in the ordinance. 
It was held that the contract was valid, and an injunction 
was issued to restrain the consolidated company from 
increasing the rates. A legislative enactment under the 
same conditions would not have been sufficient to main- 
tain the low fare because it appeared that the Interurban 
Company had been obliged, since the time of the original 
contract, to pay much higher rentals fer the use of tracks 
in the City of Cincinnati, and the rate in question had be- 
come unprofitable to it. But, if the rate in question was 
not legislative but was due to “improvident” contracts on 
the part of the Interurban Company, the beneficiaries of 
the contracts were entitled to enforce them.” 


THE CONTRACT METHOD VIEWED FROM THE STANDPOINT 
OF THE INVESTOR 


If, now, we turn our attention away from the political 
problem of the municipality and view the matter from 
the standpoint of the prospective investor, under the legal 
and economic conditions which existed prior to the rise 
of modern, comprehensive systems of utility regulation, 
we find that the use of long-term contracts as to rates pre- 
sented great advantages and was attractive to the inves- 
tors and utility managers. Business men were accustomed 
to using long-term contracts involving great sums in deal- 


17In the case of Incorporated Town of Sibley v. Ocheydan Elec. Co., 194 
Iowa 950, 187 N. W. 560 (1922), an interesting situation is presented in which 
a low contract rate for electric power sold by a municipality to companies oper- 
ating outside of the municipal limits is held binding upon the municipality, the 
vendor, notwithstanding that, under the general law of Iowa, municipalities do 
not have full power to make irrevocable contracts to purchase utility service; 
but such contracts are subject to contingent legislative regulation. 
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ing with each other and in dealing with foreign corpora- 
tions and business associations. It was natural to rely 
upon the same method in dealing with municipalities. As 
we have seen, the use of contracts for municipal purposes 
was generally contemplated by the state governments, and 
it was the accepted doctrine in many jurisdictions that, 
while municipalities lacked legislative power over such 
subjects, they were fully empowered to contract with re- 
gard to rates and other features of public utility opera- 
tion. But there was another cause that influenced 
business men and their advisers to place their faith in 
franchise contracts. This cause was the legal history of 
the constitutional protection accorded to contracts. Prior 
to the Civil War, the contract clause in Article I, Section 
10 of the Federal Constitution had been regarded as the 
chief protection of vested rights. This clause had been 
broadly construed and effectively enforced in a number of 
very important cases in the first half of the nineteenth 
century.* Nor were these decisions confined to cases in- 
volving merely the legislative impairment of private con- 
tracts. The leading decisions emphasized that some, at 
least, of the powers of the state and municipal govern- 
ments might be contracted away. The contract category 
showed its greedy tendencies and threatened to usurp 
some of the fundamental and characteristic powers of 
government. 

Thus in New Jersey v. Wilson,” decided in 1812, the 
Supreme Court of the United States held that a tax ex- 
emption, granted by a state to an Indian tribe as a part 
of the settlement of the title to certain lands granted to 
the Indians in exchange for valuable concessions on their 
part, constituted an irrepealable contract which operated 


18 Fletcher v. Peck, 6 Cranch 87, 3 L. ed. 162 (U. S. 1811); Trustees of 
Dartmouth College v. Woodward, 4 Wheat. 518, 4 L. ed. 628 (U. S. 1819); 
Sturges v. Crowninshield, 4 Wheat. 122, 4 L. ed. 529 (U. S. 1819); Green v. 
Biddle, 8 Wheat. 1, 5 L. ed. 547 (U. S. 1823); Ogden v. Saunders, 12 Wheat. 
213, 6 L. ed. 606 (U. S. 1827); Mumma v. Potomac, 8 Peters. 281, 8 L. ed. 
279 (U. S. 1834); Bronson v. Kinzie, 1 How. 311, 11 L. ed. 143 (U. S. 1843). 

197 Cranch 164, 3 L. ed. 303 (U. S. 1812). 
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like a covenant running with the land, and protected the 
tract in question from taxation even after it had been 
transferred to third parties. 

In Trustees of Dartmouth College v. Woodward,” 
decided in 1819, the Supreme Court held that the special 
corporate charter of an educational institution, granted 
by the King of England before the Revolution, which 
provided a plan of internal government for the institu- 
tion, constituted an irrepealable contract which the legis- 
lature of the State of New Hampshire, when formed at a 
later date, was legally prohibited from altering, by vir- 
tue of the contract clause. In this radical decision, al- 
though educational interests and the general public wel- 
fare were directly involved and seemed to constitute the 
dominant aspect of the matter rather than rights of prop- 
erty, and although the King of England was certainly 
not making an ordinary private contract in chartering 
Dartmouth College by virtue of his official royal preroga- 
tive, yet this distinctly governmental act was treated as 
contractual and legally irreversible, even by plenary State 
power. 

In Piqua Branch Bank v. Knoop,” decided in 1853, the 
Court held that an Ohio statute, providing for the in- 
corporation of banks which purported to exempt the cor- 
porations organized under its terms from all taxes other 
than a charge of six per cent of the semiannual profits, 
was not a mere expression of fiscal policy but a legal con- 
tract with banks organized under its terms, and a contract 
constitutionally protected from impairment by subsequent 
legislation. Here again the validity of an agreement 
limiting the taxing power of a state was affirmed. The 
contract conception again proved strong enough to block 
the exercise of a vital power of the state government. 

Finally, in Von Hoffman v. City of Quincy,” in 1867, 


204 Wheat. 518, supra note 17. 
2116 How. 369, 14 L. ed. 977 (U. S. 1853). 
224 Wall. 534, 18 L. ed. 403 (U. S. 1867). 
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the Supreme Court directed the issuance of a writ of 
mandamus to compel the officers of a municipality to 
levy a special tax sufficient to pay a judgment for the 
interest on the bonds issued by the municipality and 
owned by the complainant. This judicial action was 
taken in spite of the fact that a state statute passed subse- 
quent to the issuance of the bond forbade a tax of more 
than fifty cents on each one hundred dollars of property. 
This rate was not sufficient to enable the municipality to 
discharge the contract obligations in question, but it may 
be urged that the dominant aspect of the matter was the 
legislative limitation of the taxing powers of local gov- 
ernments, an instance of discretionary legislative action 
directed to the welfare of individual citizens, and not an 
attempt at debt repudiation as an end in itself. In this 
case, the courts, in their eagerness to protect contract 
rights, seemed to come rather close to usurping the dis- 
cretionary powers formally vested in other constitutional 


agencies of government. Yet in this largely political sit- 
uation, the aspect of private contract right was held to 
present the dominant aspect and the discretionary powers 
of a state were in effect limited by the implied agreement 
underlying the bond issue of one of its municipalities. 


Thus we see that in a number of authoritative and 
widely publicized cases prior to the Civil War and im- 
mediately subsequent thereto, the Supreme Court had 
repeatedly affirmed the sanctity of established contracts 
and had nullified legislative alterations in the terms of 
the law which had existed at the time when the contracts 
were entered into. There was every indication in the 
dicta of the opinions and in the general attitude of the 
courts and the bar towards such questions that this ju- 
dicial policy was to be continued into the future and 
perhaps even further emphasized. In the public utility 
field, franchise contracts seemed, in consequence of these 
decisions, to provide a legally guaranteed basis for finan- 
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cial investments in utility properties. Franchise contracts 
had been regarded as contracts within the meaning of the 
contract clause of the Federal Constitution and not merely 
as legislative arrangements established by the state or its 
municipalities in their discretion. This view was taken 
in early state cases* and was adopted by the Supreme 
Court without hesitation as soon as the question was 
presented.™ 

The early decisions on the contract clause, cited above, 
plainly indicated that contracts with the governments of 
the several states, or with the municipal governments, 
were within the protection of the constitutional provision 
almost as completely as purely private contracts. The 
decisions also showed that the shelter of Article I, Section 
10, gave substantial protection to the investor, even against 
some of the fundamental powers of government, as shown 
by the cases relating to the taxing power, and gave him 
assurance that the strong arm of the Federal Courts would 
find an adequate and practical method of enforcing his 
contract rights. 

On the other hand, throughout the lengthy period from 
1810 to 1890 there was no solid assurance to investors 
that they could be adequately protected by the Federal 
Courts, from the prospective operation of confiscatory or 
unjustly burdensome laws, especially in regard to public 
utilities, in cases where they did not have valid contract 
rights upon which to rely. In other words, while legis- 
lation, hostile to business enterprises, was not very com- 
mon during this period, there was no effective constitu- 
tional protection against the prospective operation of laws 
that would be objectionable in legal theory and harmful 

23 Payne v. Baldwin, 3 Smedes and Marshall 660 (Miss. leit Attorney- 
General v. The Chicago, etc., Railway , 35 Lier 425 (1874). 

24 Terrett v. Taylor, 9 Cranch 43, 3 L. 650 (U. 1815); Gordon v. 
Appeal Tax Court, 3 How. — 11 L. ed. $5 (Uv... $. 1845) Pianters Bank 
v. Sharp, 6 How. 301, 12 L. ed. 447 (U. S. 1847); Ruggles v. Illinois, 108 
U.-S. 526, 27 L. ed. 812 (U. S. 1883) ; Stone v. Farmers’ Loan and Trust Co. 
(The Railroad Commission Cases), 116 U. S. 307, 29 L. ed. 636 (U. S. 1885); 


Georgia Banking v. Smith, 128 U. S. 174, 32 L. ed. 377 (U. S. 1888) ; Los 
Angeles v. Los Angéles Water Co., 177 U. S. 558, 44 L. ed. 886 (U. S. 1900). 
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in practice, as applied to the operations of utility com- 
panies. This legal situation continued for many years 
after the adoption of the Fourteenth Amendment to the 
Federal Constitution, although this amendment has in re- 
cent years been so broadly and liberally construed as a 
general legal guarantee of property rights. 

The doctrines developed in connection with the con- 
tract clause were doctrines of vested rights (except for one 
or two divagations)* and did not guarantee the position 
of the business man as against the prospective operation 
of surprising laws that might in the future be enacted. It 
was only the retroactive operation of such laws upon 
vested contract rights that was inhibited. 

The equal privileges and immunities clause, found in 
Article IV” of the original Constitution, gave to business 
men a guarantee of equal commercial advantages when 
their operations were extended to other states, provided 
that they continued to act in an individual and not in a 


corporate capacity.” But this clause only protected mi- 
gratory business men from adverse discrimination in the 


25 In Ogden v. Saunders, supra note 18, Chief Justice Marshall in one of his 
few dissenting opinions maintained that the Insolvent Debtors’ Law, releasing 
such persons from their contracts, could not be valid even in its prospective 
operation. His argument on this point was in part as follows: 

“What is the original obligation of a contract, made after the passage of such 
an act as the insolvent law of New York? Is it unconditional, to perform the 
very thing stipulated, or is the condition implied that, in the event of insol- 
vency, the contract shall be satisfied by the surrender of property? . 

“If one law enters into all subsequent contracts, so does every other law 
which relates to the subject. A legislative act, then, declaring that all con- 
tracts should be subject to legislative control, and should be discharged as the 
legislature might prescribe, would become a component part of every contract, 
and be one of its conditions.” 

From a modern standpoint, this argument seems technically untenable. But 
courts today give protection against the confiscatory operations of laws quite 
apart from the question of their retroactive application. Marshall’s general 
views on this issue, while rejected in terminology, are often accepted in spirit, 
and given a different doctrinal label. 

The majority of the court, however, upheld the Insolvent Debtors’ Law in 
its prospective operation with proper limitations as to jurisdiction over the 
creditors from whom the discharge was to be procured. 


26 “The Citizens of such State shall be entitled to all Privileges and Immu- 
nities of Citizens in the several States.” Art. IV, Section 2, U. S. Const. 


27 Paul v. Virginia, 8 Wall. 168, 19 L. ed. 357 (U. S. 1869). 
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states to which they carried their enterprises.” The pro- 
vision did not apply to corporations as such,” and never 
was construed to involve a principle that would limit the 
character of state laws applicable to business enterprises 
so long as there was no discrimination against citizens of 
other states.** For the reasons indicated, the equal-privi- 
lege clause could not possibly have been effective to pro- 
tect large enterprises like utilities companies in growing 
cities from hostile legislation in the way that the contract 
clause might be relied upon to protect them. 

The Fourteenth Amendment to the Federal Constitu- 
tion, adopted in July, 1868, was probably intended to 
protect business enterprises from discriminatory or op- 
pressive legislation as well as to protect the Negroes and 
other citizens from laws denying fundamental rights. But 
the early construction of the Amendment was not such as 
to give business men any confidence that they could rely 
upon its protection as an effective guarantee for their 
business freedom and the maintenance of the economic 
conditions essential to the success of their enterprise. In 
the Slaughter House Cases,” decided in 1873, the Court 
sustained a state statute which conferred a monopoly upon 
a domestic corporation with reference to the whole busi- 
ness of slaughtering animals within an area of eleven 
hundred square miles, although about one thousand per- 
sons previously engaged in the slaughtering business were 
to be excluded from independent enterprise in that field. 
In Munn v. Illinois,” decided in 1877, the Court held 
that a statute regulating rates to be charged for storage 
in grain elevators was constitutional although this kind 
of business had not been theretofore regarded as subject 
to rate regulation in the way that carriers and some other 


28 Ward v. Maryland, 12 Wall. 418, 20 L. ed. 449 (U. S. 1871). 

29 Blake v. McClung, 172 U. S. 239, 19 Sup. Ct. 165, 43 L. ed. 432 (1898). 

30 Cole v. Cunningham, 133 U. S. 107, 10 Sup. Ct. 269, 33 L. ed. 538 (1890) ; 
Chambers v. Baltimore & Ohio Ry., 207 U. S. 142, 28 Sup. Ct. 34, 52 L. ed. 
143 (1907); Com. v. Griffin, 42 Ky. 208 (1842). 

3116 Wall. 36, 21 L. ed. 394 (U. S. 1873). 

3294 U. S. 113, 24 L. ed. 77 (U. S. 1876). 
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forms of public service had been by general legal usage. 
In this case, the Court did not make any inquiry into the 
reasonableness of the rates in the way that would be done 
under contemporary judicial decisions reviewing adminis- 
trative action in such a field, and there are some indications 
in the majority opinion that the judgment of the legisla- 
ture as to the reasonableness of the rate was to be regarded 
as entirely conclusive. It was not until 1890, when the 
case of Chicago and Milwaukee and Saint Paul Railway 
v. Minnesota Railroad Commission® was decided, that a 
majority of the Supreme Court unequivocally took the 
position that judicial protection could be invoked on con- 
stitutional grounds to prevent prospective confiscatory 
rates, and that administrative determination of the ques- 
tion of the reasonableness of the utility rates could not be 
regarded as entirely final and conclusive. This was the 
beginning of the elaborate, modern systems of judicial 
review which have become, to borrow the words of Lord 
Birkenhead, “so extremely adequate” for the protection 
of the rights of private property.” 

It seems obvious that, during the period prior to 1890 
when the sufficiency of the Fourteenth Amendment as a 
citadel for rights of property in the utility field was as 
yet unascertained, the natural reliance of lawyers, advis- 
ing investors and business entrepreneurs in the utility 
field, would be upon the contract clause of the Constitu- 
tion as the ultimate legal barrier and safeguard for their 
protection. The situation appeared to be that the consti- 
tutional protection accorded to vested rights of property 
derived from valid, legal contracts, was complete, well- 
founded in doctrines of federal constitutional law, and 
efficacious in practice. Whereas, the constitutional pro- 
tection against regulatory laws operating prospectively 
and not limited by any preéxisting contracts, was extreme- 


38 134 U. S. 418, 10 Sup. Ct. 462, 33 L. ed. 970 (1890). 
8448 A. B. A. Rep. 226 (1923). 
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ly uncertain and perhaps might prove in the case of public 
utilities, to be wholly ineffective. Under these circum- 
stances the preference of business men and investors for 
a contract basis for the construction and operation of pub- 
lic utility properties, which would be obligatory upon the 
municipalities where the utilities were to operate, was the 
most natural thing in the world. There were, of course, 
disadvantages in this method of bargaining because it was 
recognized that prices and costs of operation might fluctu- 
ate somewhat, as they had during the period of the Civil 
War. But the prevailing opinion was in favor of sound 
money, and, during much of the period that we are con- 
sidering, the tendency of prices was as frequently down as 
up. Then, again, utility financing made large use of 
bonded indebtedness for the procurement of funds. Since 
the bonds were repayable in money, the emphasis was put 
upon the necessity of earning a fixed amount of money 
rather than upon the question of the sufficiency of the 
money to procure all the materials and services that the 
utility company might need. So it came about that con- 
tract, the “greediest of categories,” largely absorbed the 
complex arrangements which are necessary for the crea- 
tion, maintenance, and management of utility properties 
in spite of the fact that in so many respects these questions 
are fitted for free legislative treatment. 


CONTEMPORARY LEGAL PROBLEMS TO WHICH THE USE OF 
THE CONTRACT METHOD OF UTILITY CONTROL GIVES RISE 


We have now reviewed the economic and political 
causes that lie back of the use of the contract method of 
adjusting local utility rates. What are the contemporary 
legal problems to which the presence of these franchise 
contracts gives rise? As regards the problem of direct 
regulation of utility rates, where free legislative or ad- 
ministrative action is brought into competition with con- 
tractual agreements, or where rate contracts are assailed 
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because of alleged inherent legal defects, we may note 
four typical situations, which constantly recur and all of 
which raise important legal questions. 

First: Suppose that a rate contract is entered into be- 
tween a utility company in a period of high prices and 
high costs of operation, such as the period from 1885 to 
1893, or the period from 1923 to 1930. The rates specified 
in the franchise will normally be fixed with reference to 
the existing price level, and will seem excessive when 
prices of materials and costs of operation diminish, as 
they do in the succeeding periods. Suppose the city de- 
cides to attempt to escape from the franchise contract and 
to bring about a reduction in rates. Prior to the establish- 
ment of public utilities commissions, the only possibility 
is through contesting the validity of the original franchise 
contract. 

The city may suggest: 

A. That there was no contract on the facts, but that 
the franchise ordinance was an exercise of legislative 
power, which should not be regarded as embraced within 
the category of contracts at all. 

B. That, although the franchise ordinance complies 
with the formal and external requisites of a contract, yet 
the municipality under the fundamental laws of the state 
lacked the power to contract with regard to such a matter. 
It may be argued that the municipality was never given 
power to contract away its regulatory powers and thus, 
through action at one time, to create insuperable obstacles 
to the exercise of its legislative power for the benefit of 
its citizens at all times. 

C. It may be argued that the contract, although en- 
forceable in some legal situations, should not be regarded 
as within the protection of the constitutional provision in 
Article I, Section 10, forbidding a state to pass laws im- 
pairing the obligations of contracts. This argument may 
be based upon the ground that this constitutional clause 
was not intended to restrict the political powers of govern- 
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ment of the state, but was intended to protect purely pri- 
vate contracts relating to property interests. 

D. It may be argued that the contract, although ini- 
tially valid, has been terminated or superseded by action 
of the parties. 

E. It may be argued that the utility company lacked 
power to contract because of the limitations on its charter 
authority and, hence, that no valid contract was formed 
at the initial stage, even assuming that the municipality 
had contractual power. 

An example of this general situation is Detroit v. De- 
troit Citizens Railroad Company,” decided March 3, 
1902. In this case the franchise rights of the corporation 
were based upon various ordinances granted at intervals 
over a long period of years from 1862 to 1888. A number 
of these ordinances specified that a five-cent fare should 
be charged on the routes designated. In 1899 the city 
adopted an ordinance in effect lowering the fares by re- 
quiring transfers for continuous trips over combined 
routes, each of which had previously been allowed a five- 
cent charge. The Street Railroad Company brought suit 
in equity in the Federal Circuit Court to restrain the 
enforcement of this ordinance. A dramatic situation was 
thus presented of an appeal to the court upon the basis 
of federal constitutional guarantees to secure protection 
for the alleged contract involved in ordinances adopted 
by the legislative body of the city. These ordinances were 
necessary as governmental measures to authorize the street 
railway to install its equipment in the streets and their 
status as contracts in the constitutional sense of that term 
was open to serious legal challenge. The conflict between 
the alleged contract and the regulatory action of the city 
was such that, if these contracts were to be sustained, it 
must be at the expense of the legislative power of the 
city, if not at the expense of the sovereign power of the 
state. In the Detroit case, the federal courts sustained 


85 184 U. S. 368, 22, Sup. Ct. 410, 46 L. ed. 592 (1902). 
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the contract and protected the street railway company 
from the operation of the later ordinances. 

Second: Ina period of rising prices, the natural inter- 
ests of the parties will be reversed as compared with those 
discussed in the preceding paragraph. The utility com- 
pany will want to escape from the operation of the fixed 
rate of fare, and the municipality will strive to maintain 
it. Suppose that a franchise contract was made in a period 
of low prices and relatively low costs of operation, such 
as the period from 1893 to 1900, or the period upon which 
we have now entered, beginning from 1930-31. Under 
such conditions the natural tendency will be to agree upon 
lower rate schedules. Then, when prices and costs of op- 
eration rise, the utility company will find the specified 
rates insufficient and will endeavor to secure an upward 
adjustment. If there be no public utility commission with 
comprehensive and flexible power to adjust the rates at 
such times of financial emergency, the utility company 
will have to rely mainly upon the arguments rehearsed 
in the preceding paragraph to show that the contract 
lacked initial validity. In addition, it may argue that the 
continued enforcement of the contract will deprive it of 
property without due process of law. It will be pointed 
out that this constitutional restriction is not directed solely 
against legislation but against state action in any form, and 
it will be argued that the action of the state or municipal- 
ity in enforcing a contract rate may well have a confisca- 
tory character so as to bring it within the scope of this 
clause of the Constitution. 

Again, if the municipality has legislative power to 
alter the contract, it may be urged with much force that 
its failure to exercise this power—though from one point 
of view it is mere nonfeasance—presents another aspect 
which seems equivalent to a positive action in maintaining 
or enforcing the rates which are financially so destructive 
to the utility company.” : 


86 O’Keefe v. City of New Orleans, 273 Fed. 560 (E. D. La. 1921), 280 Fed. 
92 (C. C. A. Sth, 1921). 
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An illustration of this second general situation is the 
case of Columbus Light and Power v. City of Columbus.” 
In this case the rates had been established by ordinance of 
the City of Columbus, adopted in 1901, purporting to fix 
rates for twenty-five years from that date. The rate spec- 
ified that eight tickets for passenger rides should be sold 
for twenty-five cents. In 1918, after the sharp increase 
in costs of operation, because of the World War, the rail- 
way company was threatened with financial disaster, pre- 
cipitated by a fifty per cent increase in the level of the 
wages paid to its workmen, ordered by the Federal War 
Labor Board. ‘The company offered to surrender its 
franchise, but this offer was refused by the city. The 
company then brought a suit in equity in the Federal 
Circuit Court to restrain the continued enforcement of 
the franchise rates. The protection of the due-process 
clause of the Fourteenth Amendment was invoked, and 
it was also argued that performance of the contract had 
become an impossibility on account of changed conditions. 
The Supreme Court, however, upheld the rate contract 
and dismissed the bill. The case shows that the insistence 
by a municipality on its contract rights with reference to 
a rate which had become burdensome to the utility com- 
pany is not such a case of state governmental action as 
comes within the restrictive provisions of the Fourteenth 
Amendment. The state has not acted legislatively nor 
taken any aggressive step through executive action. Ina 
legal sense, the city’s conduct is passive, and it is merely 
insisting upon its rights under a preéxisting contract. 

Third: If there is a public utilities commission, estab- 
lished in the state, which has jurisdiction under the terms 
of its organic law to alter utility rates, additional prob- 
lems are presented. The situations then existing may be 
divided into two classes: namely, first, those which in- 
volve contracts which were entered into prior to the es- 
tablishment of the utilities commission.* (Such contracts 


37 249 U. S. 399, 39 Sup. Ct. 349, 63 L. ed. 669 (1919). 
38 a oad of Quinby, supra note 9. 
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were formed at a time when the regulatory powers of the 
State in the premises were in abeyance) ; and, second, the 
situations with regard to contracts entered into after the 
law setting up the utilities commission had gone into 
force:” In the latter category, the argument that vested, 
contract rights are beyond the power of the commission 
does not apply. But it may still be contended that the 
new regulatory jurisdiction of the commission should not 
be construed to cut down the free, contractual capacity of 
the municipalities; in other words, that administrative 
regulation should apply only when the interested parties 
fail to agree. 


(To Be Concluded in the March Issue) 


Outline of March Installment 


Under THREE above: The problem arising from the attempt to 
confer power on public utilities commissions to regulate con- 
tract rates. 


I. Power of newly established public utilities commissions over 
preéxisting rate contracts. 

1. Primary legal construction of the group of relevant statutes. 
Commission has broad powers even if statutes are strict- 
ly construed not to cover prior contracts. 

2. The problem as related to the constitutional law of the 
state. 

3. The dependence of the problem on the true interpretation 
of the earlier state law as to public contracts——Does 
creation of utilities commission impair obligation of con- 
tract ? 

4. How far should the statute creating the utilities commis- 
sion be subject to an artificially conservative construction 
in order to avoid raising the constitutional question? 


Comparison of leading Massachusetts and New York cases on 
the above problems. 
II. General powers of newly established state utilities commissions 
in relation to rate contracts.— Prospective application of 
power. 


(1% People ex rel., City of N. Y., v. Nixon, 229 N. Y. 350, 128 N. E. 255 
20). 
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1. Construction of applicable statutes and constitutions—state 
and federal. 

a. Contracts made with notice that they are subject to 
change. 

b. Limitation of power over rate contracts by narrow con- 
struction.—Commission still has power over rates not 
subject of contract. 

(1) City of New York v. Interborough Company. 
(Il) People, ex rel., City of New York v. Nixon. 


FOURTH: Problems relating to contracts to which the state itself 
is a party and which purport to derogate from the regulatory 
power. 

I. Contracts not usually held to be irrevocable by state. 


II. Police power. 


A. Chicago & Alton Railway vy. Tranbarger—Do contracts in 
derogation of the power to regulate utility rates fall in the 
same classification as contracts against particular exercises 
of the taxing power, or in the category of contracts in 
derogation of inalienable police power? 


III. Effect of state statutes or constitutional provisions reserving 
right to state to revoke, alter, or amend all corporate char- 
ters, grants, or privileges. 

A. New York v. O’Brien. 
B. Greenwood v. Freight Co. 


RECLASSIFICATION OF THE CONTEMPORARY PROBLEMS AS TO UTILITY 
FRANCHISE CONTRACTS 


I. The questions as to the initial legal possibility and necessary 
conditions of binding contracts as to rates as between public 
utility companies and governmental agencies. 


II. The nature and incidents of such contracts; that is, the formal 
requisites, the questions as to consideration and mutuality. 


III. Questions of administrative law, and of the law of municipal 
corporations, as to the delegation of legal power to municipal 
or state officials to make binding contracts in derogation of 
the governmental regulatory power, whether lodged with the 
municipality or reserved by the state. 


IV. The scope of federal supervision and control over all the legal 
questions presented in such controversies. 
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a. Controversies within original jurisdiction of federal courts 

in administering state laws. 
b. Enforcement of federal laws such as statutes relating 

to interstate and foreign commerce. 

c. Appellate jurisdiction of the United States Supreme Court. 

d. Substantive doctrines evolved by federal courts as neces- 
sary federal means for vindicating the fundamental 
constitutional rights with relation to utility franchise 
contracts. 


V. Discussion of questions subsidiary to these classified. 








FUNCTIONALITY OF PATENT CLAIMS* 


LEON H. AMDUR 
Of the Examining Corps, United States Patent Office 


The distinctions between the various types of function- 
ality should be clearer and more definitely explained from 
a single viewpoint. To present the subject in this manner 
is the purpose of this article. By an application of this 
viewpoint the important decisions dealing with function- 
ality will be analyzed and coérdinated according to type. 

The solution of any problem and the explanation of any 
subject, particularly in patent law, is facilitated by as- 
signing proper and workable definitions to the outstand- 
ing terms involved. In fact, in dealing with this par- 
ticular subject, it is believed that the reason so much con- 
fusion prevails both in distinguishing the different types 
of functionality and in properly interpreting and apply- 
ing the decisions can be traced to the failure to preserve 
proper distinctions. There is but one term vital and con- 
trolling in this article; that is the word, “function.” The 
most fitting definition of this term, at least for the pur- 
poses of the following discussion, is “office.” * Much de- 
pends upon clearly perceiving what the function of an 
element really is. 

The function of a thing is the office which that thing 
properly and naturally performs. The function of an ele- 
ment is the office which that element usually performs. 
The function of an element in a combination is the office 
which that element performs in that combination. The 
element itself, however, is an entity separate and distinct 
from the function which that element is called upon to 
perform. It is imperative that the mind perceive the dis- 
tinction between the function of an element and the ele- 

* This article will be incorporated as a chapter of a proposed treatise in prep- 
aration by the author. 


1The New INTERNATIONAL DicTIoNARY defines function as: “The natural 
and proper action of anything; office, duty, calling, operation.” 
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ment itself. The function of the element is merely a 
mental conception; while the element itself is a corporeal, 
tangible object. 

A recital such as “means to print” is the recital of a 
function to be performed by some element. It is not the 
recital of any element capable of performing that func- 
tion. “Printing means” likewise recites a function, not 
the printing element itself. It might be well to call at- 
tention at this point to the fact that there is nothing in- 
trinsically objectionable in a recital of function. That is, 
an element may be recited as that element itself, or, as an 
alternative form of expression, it may be recited as a func- 
tion without calling for the element or object capable of 
performing the function. Whether or not the latter form 
of expression is objectionable as being functional de- 
pends upon facts subsequently to be discussed. 

While “means to print” recites a function, “means com- 
prising a platen to print,” or “means integral with the 
actuator to print,” for example, is the recital of a specified 
element. The latter forms do not merely set forth the 
function, but in addition indicate the element called upon 
to perform that function. The recital of structure is the 
setting forth of the element, in contradistinction to the 
alternative form of recital in which only the office is 
called for. Likewise, “printing means operated man- 
ually,” or “means operated intermittently to print,” re- 
cites an element. Neither of these modes of expression 
introduces any structure. They do, however, denote how 
the chosen element performs its function, and to that ex- 
tent designate that element. The indication of mode 
points out and names the element just as effectively as a 
recital of structure. It is thus seen that the component 
parts of a combination may be recited either as a function 
or as a designated element. But it should be noted that 
this functional statement does not change the form of ex- 
pression to a recital of function. A very clear illustration 
is afforded by “means operated to print intermittently.” 
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This expression is in the term of function style of recital 
since the function is to print intermittently. But “means 
operated intermittently to print” qualifies and limits the 
means by setting forth the mode in which the named ele- 
ment, selected to perform the function of printing, oper- 
ates; namely, that it operates intermittently. The style 
of claiming in the first mentioned example will have been 
converted to the designated element style if it is deemed 
that this modal statement adds sufficient specificity to 
definitely designate the element chosen to perform the re- 
quired function. 


In the previous examples in which an element and not 
a function was recited, clearly the same element was not 
claimed in each instance. “Printing means operated man- 
ually” is not the same element as “means integral with the 
actuator to print;” nor is either of these the same as 
“platen printing means.” Yet in all the function is the 


same. 


SYMBOLIC REPRESENTATION OF ELEMENT AND FUNCTION 


Perhaps it is well at this point to introduce into the 
discussion the symbolic system of analogy which will be 
made the central theme throughout this article. The 
function of an element may be conceived as represented 
by a square. In the examples already given, a square of 
uniform size, symbolizing the same function, may be con- 
ceived as established in each case. The element itself, in 
contradistinction to the function but yet in relation to it, 
may be conceived as the filling-in of the empty square 
representative of the function. Thus the “means compris- 
ing a platen to print” would be represented by shading- 
in, to a certain extent, the square representing the print- 
ing function. The extent to which the square of function 
is thus to be shaded-in depends upon the particularity with 
which the element chosen to fill that function is described. 
As was seen, this ascertainment of the element may be 
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indicated by directly naming the element or by describing 
its structure and/or mode. 

The extent of defining the element chosen to fill the 
office, as symbolized by the filling-in of the square of 
established function, is important in connections subse- 
quently to be noted. Here it is necessary merely to sym- 
bolically differentiate between the function and the ele- 
ment which is selected to carry out that required function. 

If the recital in terms of function (usually and con- 
veniently “means,” “mechanism” or similar expression, 
plus a statement of function) is represented by one square, 
two such functional recitals would be represented by two 
squares, and soon. These may be of different sizes to in- 
dicate in the claim different functions. The evolving of 
a combination, then, may be conceived to be the adding 
of square to square, much in the manner in which chil- 
dren’s letter blocks are built up one upon the other. The 
outline embracing all the squares thus grouped together 
will represent the combination. If the claim recited all 
component parts in terms of function, which it may, the 
combination of these elements would be the building up 
of the bare (not shaded-in) squares of function. If some 
of these parts were recited as the elements selected to per- 
form the functions so established, the corresponding 
squares would be shaded-in to indicate that these parts 
were recited as elements, and not recited in terms of func- 
tion merely. Incidentally, this blocking-in of the squares 
of function would indicate the specificity with which the 
elements are designated.’ 


CLAIMS IN TERMS OF FUNCTION 


We may list as the first type of claim to be discussed, 
the one setting forth a combination in which all com- 


? The expression of opinion by the Supreme Court coming closest to this con- 
cept of means viewed in a double aspect is found in Fay v. Cordesman, 109 U. 
S. 408, 421, 3 Sup. Ct. 304, 27 L. ed. 977 (1883). “If it be a claim to a combina- 
tion and be restricted to specified elements [functions] all [i. e. functions] must 
be regarded as material, leaving open only the question whether an omitted part 
[designated element] is supplied by an equivalent device or instrumentality.” 
(Inserts by the writer.) 
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ponent parts are recited in terms of function. This claim 
would be represented by a group of empty squares of dif- 
ferent sizes combined together. That the combining to- 
gether of squares of function; 1. e., the stating of a com- 
bination in terms of function of the component parts, con- 
stitutes invention is well settled law.° 

The claim in the case of Morley v. Lancaster* sets forth 
a combination by reciting its component parts in terms of 
function without reciting even one iota of structure or 
mode. This claim, nevertheless, was adjudged valid by 
the Supreme Court.° The invention involved in the 
Morley claim is the combination represented by three 
squares grouped together. Each square represents one 
of the three functions recited in the claim. In view of the 
Morley decision a combination of parts each expressed in 
terms of function is valid; symbolically, a group of bare 
squares of function may present a valid combination al- 
though none of the squares is blocked-in; i. e., although 
no specific elements are recited. 

The second type of claim to be considered is the one in 
which but a single element or term of function is called 
for. No combination is established. These claims will 
be called “single element” claims to distinguish them from 
“single means” claims discussed subsequently. While a 
combination in which each component part is expressed 
in terms of function is valid under the Morley line of 

3 Morley v. Lancaster, 129 U. S. 263, 266, 9 Sup. Ct. 299, 32 L. ed. 715 (1889). 
One of the claims in this case read: 

“1. The combination, in a machine for sewing shank-buttons to fabric, of 
button-feeding mechanism, appliances for passing a thread through the eye of 
the buttons and locking the loop to the fabric, and feeding mechanism.” 

The validity of a combination stated in terms of function of the component 
parts is emphasized in Ex parte Bullock, 1907 C. D. 93, 94, in these words: 
“The claim is....for a combination of which the ‘means’ for the purpose men- 
tioned is an element.” 

4 Supra note 3. 

5 The holding of the court in the Morley case is summarized in Davis Sewing 
Machine Co. v. New Departure Co., 217 Fed. 775, 783 (C. C. A. 6th, 1914), in 
the following words: 

“Mr. Justice Blatchford expressly said that these claims were not for the re- 
sult or effect, irrespective of the means employed. The case being, however, 


one of the class where the vital point of the invention—the making of the com- 
bination of these different sets of mechanisms—were expressed in these general 


terms. . 
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authorities, a single element claim, on the other hand, in 
term of function is bad because of the functional form of 
expression.° That a result is not patentable is well settled.’ 

Symbolically, then, a group of squares of function can 
be upheld against the charge of functionality, but one such 
square of function alone cannot be so sustained. The 
group of functional squares represents a valid claim be- 
cause of the fact that invention was exercised in the com- 
bining of them into a novel group. Obviously there is no 
such act of combining to correspond to this in the case of 
the single square.° 


In the case of the single element claim expressed by a 
term of function, nothing would appear in the representa- 
tion of such a claim except the outline of the square of 
function. But this also represents the result; that is, the 
square of function becomes coincident with the outline of 
result. In brief, a term of function of a single element 
claim is coextensive with the result and is accordingly 
invalid. 


In the case of the combination claim, however, the rep- 
resentations of the result and of the combination appear 
differently. The result appears as the bare outline em- 
bracing all squares of function constituting the combina- 
tion, but without these squares indicated therein. The 
combination itself, however, would show all squares and 
differs, therefore, from the outline of result by the lines 
of the squares appearing therein. It is these lines in the 
representation of a combination claim, although expressed 
entirely in terms of function, which symbolize validity; 


6 Such was the claim invalidated in Ex parte Bullock, supra note 3: 

“9, In a device of the class described, means for transferring clothes-carrying 
rods from one position and depositing them on a suitable support.” 

7 Corning v. Burden, 15 How. 252, 268, 14 L. ed. 683 (U. S. 1853): “It is 
for the discovery or invention of some particular method or means of producing 
a beneficial result or effect that a patent is granted, and not for the result or 
effect itself.” 

8 Ex parte Bullock was mentioned above, supra note 3, as approving of com- 
binations of parts expressed only in terms of function. This decision, on the 
ee held bad as being functional the single function claim quoted supra 
note 6. 
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it is the lack of them in a single element claim similarly 
expressed, which symbolizes invalidity. 

The practical reason for the invalidity of the single ele- 
ment claim expressed in a term of function is that, since 
the function is the same as the result, claiming the func- 
tion would be claiming a monopoly of the result. Any 
and all means which perform that function in any mode 
or by the use of any kind of structure, would infringe the 
claim. This is symbolized in the above representation by 
the fact that no lines appear in the outline of result, in- 
dicating there is nothing open to future inventors to alter 
or improve; the whole field is foreclosed to them. In the 
case of the combination claim, however, although likewise 
expressed in terms of function, the lines appearing in the 
outline of result to represent the combination, afford op- 
portunity for reaching the same result or effect in other 
ways. It is possible that the same end may be attained by 
different combinations of functional squares. The single 
function claim is bad because no opportunity is afforded, 
as in the case of combination claims, whereby, by making 
new functional groupings, the same result is effected. 

In Morley v. Lancaster,’ combination claims all com- 
ponent parts of which are recited in the function (bare 
square) style of claiming were stamped with judicial ap- 
proval by the Supreme Court. We are now to examine 
some decisions, which, while they do not in terms deny 
the validity of this type of claim, are said to limit and 
confine them. These decisions in determining the validity 
of this type of claim put the problem thus: Is there in the 
claim a real, inventive combination? It is thought that 
this is the correct approach to the problem of determining 
whether or not a combination in terms of function is void 
for being functional because the validity of such a claim 
is predicated upon the combining of the “means” in terms 
of function, with emphasis upon the combining.”® 


® Supra note 3. 
10 Supra note 5. 
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PSEUDO-COMBINATIONS 


The first of these decisions to be considered is that of 
In re Gardner.“ The task of discerning the true prin- 
ciple of this decision will be approached by means of the 
symbols of squares of function. According to the Morley 
case, the combination represented by two grouped bare 
squares of function (terms of function only) is valid. 
The sustaining validity is the act of combining the two. 
A fortiori, then, the combining of a bare square of func- 
tion with a blocked-in square representing an element it- 
self should be an inventive act. Surely, if the combina- 
tion of two means in terms of function is valid, then the 
combination of a specific element and one means in terms 
of function should be valid. Of this type was the follow- 
ing claim in the Gardner case: 

“78. In combination in a vapor-register, a dial 
upon which are marked pressures and heat character- 
istics and a device for automatically indicating on 
said dial simultaneous pressures and heat character- 
istics. 


Yet the Court of Appeals of the District of Columbia 
held this claim invalid as being functional. Notwith- 
standing the fact that the broad holding of Morley v. 
Lancaster would indicate that this combination is valid, 
‘the Gardner case, deciding that it was invalid, can be 
harmonized with the Supreme Court ruling. In the latter 
case, validity was predicated upon the inventive act of 
combining. In the Gardner case, while superficially it 
would seem that there was such a combining, in reality 
there was no inventive act. The element with which the 
indicating device was recited to be in combination; to 
wit, the dial, is what is generally termed a conventional 
or nominal element. It is always a part of the combina- 
tion whether or not it is recited in the claim; in fact, it 
is always implied in the claim. An indicating means is 


11 32 App. D. C. 249 (1908). 
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always associated with a dial. There was, therefore, no 
inventive act in combining the bare square of function 
(the device to indicate) with the blocked-in square of 
specified element (dial). This claim, therefore, cannot 
be considered to be a combination at all. Claims of this 
nature may be said to set forth merely “pseudo-combina- 
tions.” Hence the claimant, in order to sustain the validity 
of the claim, is compelled to rely upon the recital of the 
device to indicate. Instead of the alleged combination of 
a blocked-in square and a bare square, there remains only 
the bare square of function, and this must be held bad 
under Ex parte Bullock.” 


Another claim in the Gardner case merits discussion: 


“13. In a vapor-register, in combination with a 
vapor conduit, means operatively connected there- 
with for determining and showing the percentage of 
entrained liquid in the vapor.” 


This claim differs from the other Gardner claim quoted 
above by reciting some structure in the words, “opera- 
tively connected therewith.” This means, therefore, 
would appear not merely as a bare square of function, but 
would have some shading-in to indicate the structure re- 
cited in connection with it. We have stated before that 
where a square of function is entirely or even partially 
shaded-in to represent structure or mode, the style of 
claiming is no longer by terms of function, but is con- 
verted into a recital by specified element chosen to per- 
form the required function. The foregoing statement 
must be modified to this extent; whether or not the 
specifying of structure or mode in connection with a term 
of function changes the style of recital depends entirely 
upon what and how much mode or structure is called for. 
In the symbolical representation, the extent of filling-in 
indicates whether the recital is still in terms of function 


12 Supra note 3. 
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or whether it has become specific enough to be deemed a 
recital of an element ascertained. 

An inspection of the words of this claim modifying the 
“means for determining” readily shows that they hardly 
tend to designate or even aid in describing the element 
chosen. These qualifying words merely set forth that the 
element is operatively connected with the vapor conduit. 
But since this is inherent in the nature of things no lan- 
guage is required in the claim to mention this fact. The 
operative connection of the parts of any claimed combina- 
tion is always implied. The recital of such colorless, con- 
ventional words as “operatively connected therewith” 
adds so little structure and specificity that the square of 
function is so imperceptibly blocked-in that it must be 
deemed to remain a term of function. 

In order that a specifying of mode or structure in modi- 
fication of a term of function shall be considered sufficient 
to change the style of recital from “means plus a state- 
ment of function” (bare square of function) to the alter- 
native style in which the chosen element is recited (repre- 
sented by a partially or fully shaded-in square), the 
specifying must have definitely pointed out and designated 
an ascertained element. Obviously the words “operatively 
connected therewith” fail to do this in the second claim 
quoted from the Gardner case; accordingly this claim 
too must be held to be void as being functional. 

To contrast with this, the following claim was allowed 
in Ex parte Kercher:* 

“Tn combination, an electrical heater, means for 
circulating air into and out of said heater, and means 
responsive to the temperature of the air entering said 
heater for controlling the current supplied to heater.” 


There are two obviously conventional and necessarily 
implied elements, the electrical heater and the air cir- 
culating means. Therefore, the only thing which could 


184 U. S. Daily 140 (1929). 
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possibly sustain the claim is the current controlling means. 
If this were claimed merely as “means for controlling the 
current supplied to said heater,” it would be recited in 
the term of function style (bare square); and the claim 
would be bad as functional under the Bullock decision. 

It will be noted, however, that this means is modified by 
the words, “responsive to the temperature of the air enter- 
ing the said heater.” Therefore, the square of function 
would be shaded-in to a certain extent to indicate these 
modal words. Whether such filling-in of the square of 
function changes the style of claiming from term of func- 
tion to designated element style depends upon the extent 
of shading-in; 7. e., upon the materiality of the modify- 
ing words. In contradistinction to the second Gardner 
claim, the modifying phrase in the ‘Kercher case was held 
material enough to have changed the style to the one in 
which a designated element is recited; thus, the claim 
escapes being held functional under the Gardner and Bul- 
lock decisions as reciting the sole novel element in terms 
of function. 

It is clear that the means to control in the Kercher claim 
is qualified and limited to a designated, specific element. 
It is a controlling means which is responsive to the tem- 
perature of the air entering the heater. This allows any 
other controlling means to be used without infringing the 
claim, provided it operates in a different mode. For 
instance, the controlling means might be responsive to the 
temperature of the air leaving the heater, or to volume, 
or to other factors. Since all possible means of perform- 
ing this function are not claimed, the claim is not for a 
result, and accordingly is not bad as being functional. 


THE DAVIS CASE 


The next important decision to be considered is Davis 
Sewing Machine Co. v. New Departure Co.* One of the 
claims in that case read: 


14217 Fed. 775 (€. C. A. 6th, 1914). 
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or whether it has become specific enough to be deemed a 
recital of an element ascertained. 

An inspection of the words of this claim modifying the 
“means for determining” readily shows that they hardly 
tend to designate or even aid in describing the element 
chosen. These qualifying words merely set forth that the 
element is operatively connected with the vapor conduit. 
But since this is inherent in the nature of things no lan- 
guage is required in the claim to mention this fact. The 
operative connection of the parts of any claimed combina- 
tion is always implied. The recital of such colorless, con- 
ventional words as “operatively connected therewith” 
adds so little structure and specificity that the square of 
function is so imperceptibly blocked-in that it must be 
deemed to remain a term of function. 

In order that a specifying of mode or structure in modi- 
fication of a term of function shall be considered sufficient 
to change the style of recital from ‘means plus a state- 
ment of function” (bare square of function) to the alter- 
native style in which the chosen element is recited (repre- 
sented by a partially or fully shaded-in square), the 
specifying must have definitely pointed out and designated 
an ascertained element. Obviously the words “operatively 
connected therewith” fail to do this in the second claim 
quoted from the Gardner case; accordingly this claim 
too must be held to be void as being functional. 

To contrast with this, the following claim was allowed 
in Ex parte Kercher:* 

“Tn combination, an electrical heater, means for 
circulating air into and out of said heater, and means 
responsive to the temperature of the air entering said 
heater for controlling the current supplied to heater.” 


There are two obviously conventional and necessarily 
implied elements, the electrical heater and the air cir- 
culating means. Therefore, the only thing which could 


184 U. S. Daily 140 (1929). 
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possibly sustain the claim is the current controlling means. 
If this were claimed merely as “means for controlling the 
current supplied to said heater,” it would be recited in 
the term of function style (bare square); and the claim 
would be bad as functional under the Bullock decision. 

It will be noted, however, that this means is modified by 
the words, “responsive to the temperature of the air enter- 
ing the said heater.” Therefore, the square of function 
would be shaded-in to a certain extent to indicate these 
modal words. Whether such filling-in of the square of 
function changes the style of claiming from term of func- 
tion to designated element style depends upon the extent 
of shading-in; 7. e., upon the materiality of the modify- 
ing words. In contradistinction to the second Gardner 
claim, the modifying phrase in the 'Kercher case was held 
material enough to have changed the style to the one in 
which a designated element is recited; thus, the claim 
escapes being held functional under the Gardner and Bul- 
lock decisions as reciting the sole novel element in terms 
of function. 

It is clear that the means to control in the Kercher claim 
is qualified and limited to a designated, specific element. 
It is a controlling means which is responsive to the tem- 
perature of the air entering the heater. This allows any 
other controlling means to be used without infringing the 
claim, provided it operates in a different mode. For 
instance, the controlling means might be responsive to the 
temperature of the air leaving the heater, or to volume, 
or to other factors. Since all possible means of perform- 
ing this function are not claimed, the claim is not for a 
result, and accordingly is not bad as being functional. 


THE DAVIS CASE 


The next important decision to be considered is Davis 
Sewing Machine Co. v. New Departure Co.* One of the 
claims in that case read: 


14217 Fed. 775 (CG. C. A. 6th, 1914). 
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“19. In a bicycle, the combination with a wheel 
hub and axle, of a brake mechanism, a driver for the 
hub and brake mechanism, a rotatable sleeve con- 
nected with the driver and mounted upon the axle 
within the hub, a laterally shiftable rotatable sleeve 
mounted upon the sleeve of the driver and having 
tapered portions, a complementary spiral connection 
between said sleeves, and tapered clutch elements car- 
ried by the hub and brake mechanism with which the 
tapered portions of the shiftable sleeve may engage.” 


The symbol of this claim will be eight fully shaded-in 
squares and one bare square of function. The eight shaded 
squares are so represented because their respective parts 
are recited as specific elements. The eight specific squares 
are the hub, axle, driver, driver sleeve, shiftable sleeve, 
spiral connection, and taper connections (two in number, 
one for the hub, and one for the brake mechanism). The 
bare square of function is, of course, the brake mechanism, 
which might have been called “means to brake.” This is 
clearly a recital only of a function to be performed. 


Of the eight specific elements, four are purely conven- 
tional and may be dropped from further consideration. 
These are the hub, axle, driver and driver sleeve. The 
remaining four constitute the real invention.”* To sim- 
plify the comparison of this claim with the first claim con- 
sidered in the Gardner case, the four specific elements 
constituting the real novelty will be lumped into one com- 
posite square. This will be entirely shaded-in since the 
four parts composing it are recited as specific elements. 
Thus the claim in the Davis case may be symbolically 
represented by a shaded square indicative of the fact that 
the real novelty has been claimed as specific, designated 

15In the words of Circuit Judge Denison, supra note 14, 778: 

“We are satisfied that the substance of Townsend’s invention, its real inven- 
tive novelty, its meritorious forward step, are found in his creation of the con- 
nector [i. e. the “laterally shiftable rotable sleeve mounted upon the sleeve of 
the driver and having tapered portions”], movable to the right and left inside 
the hub, clutching the hub at one end of its travel, at the other end of such mo- 


tion clutching the brake mechanism, and, in its intermediate position, clutching 
neither.” (Insert by the writer.) 
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elements, and a bare square of function representing the 
brake mechanism, which is a conventional and necessarily 
implied element. It will be recalled that the symbol of 
the Gardner claim is a shaded square of specified element 
for its conventional element, the dial, and a bare square 
of function for its real novelty, “a device for automatically 
indicating...... ” Comparing these claims, it is seen that 
the squares in each are reversed; that where a bare square 
appears in one, a shaded square appears in the other, and 
vice versa. From this comparison it is evident that the 
Gardner claim was held functional because the real nov- 
elty was expressed in the terms of function style of claim- 
ing, while the Davis claim was held not functional be- 
cause the real invention was expressed in the specified or 
chosen element style of claiming.” 

The rule of the Davis case is said to be that old and 
merely adjunctive parts may be recited in terms of func- 
tion, but that the “real point and gist of the invention” 
may not be so claimed.” The first part of this statement 
is ruling law; the second part is obiter dictum. ‘The 
claim in the Townsend patent in suit did not attempt to 
claim the real novelty (the shiftable sleeve and associated 
parts) in terms of function. On the contrary, it was 
merely the old, conventional, and purely adjunctive part; 
“brake mechanism,” which was so claimed. The court 


16 The following from Ex parte Gilman, 1925 C. D. 144, may be added as an 
example of a claim in which both the conventional or old part and the real 
novelty are expressed in the term of function style: 

“29. In a hole forming mechanism, a hole forming tool, and means for im- 
parting to said tool at least one impact to form a hole and during withdrawal 
— . hole formed at least one impact causing the tool to move outwardly from 
the hole.’ 

This claim was held invalid on the authority of the Gardner decision. Sym- 
bolically, the claim would appear as two bare squares of function. 

17 The passage in the opinion which most clearly expounds this proposition is 
the following, supra note 14, 782: 

“We do not understand that a claim is functional and invalid merely because 
one of its specified elements [rather, one of its component parts or elements] is 
“means” [term of function style]. This result may or may not follow, depend- 
ing upon whether the all-inclusive term is used with reference to the element or 
subcombination which is the real point and gist of the invention, or whether it 
is used with reference to elements or parts of the combination already well 
known and designed only to codperate with the new element in order to make a 
a operative. unit.” (Inserts by the writer.) 
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was not called upon, nor was it necessary to a decision, to 
decide whether or not the real point and gist of an inven- 
tion may be claimed in terms of function. 

The statement is often made that the opinion of the 
court in the Davis case with reference to claims in which 
the sole novelty is functionally expressed is dictum be- 
cause the patent was sustained.** It is submitted that the 
fact that the patent was sustained is not pertinent and is 
not the reason the statement in the Davis case is obiter on 
this type of claim. An expression of opinion from the 
bench is dictum when it is upon a question not before the 
court for decision. Suppose the court had held the claim 
or the patent invalid for any reason whatsoever, then 
what? The Davis case would still be obiter on the valid- 
ity of claims in which the sole novelty is in terms of 
function.” 

Pausing to review the decisions thus far discussed, we 
find that claims may be invalidated as being functional 
under two lines of authorities, but for really the same 
reason. These are headed respectively by the Bullock 
and Gardner decisions. The former holds that single ele- 
ment claims, if expressed in terms of function, are void as 
being functional, really bad, as demonstrated above, for 
being for the result merely. The Gardner case, in the last 
analysis, is to the same effect. It must, however, arrive at 
this conclusion in two steps. First, it disposes of the con- 
tention that a combination and not a single element claim 
is presented, in other words, the contention that Morley 
v. Lancaster applies and not Ex parte Bullock, by show- 
ing that only a pseudo-combination is involved, and that 
no inventive act can be predicated upon the recital of an 
element alleged to be in combination with a purely con- 


18 For example, the Board of Appeals said in Ex parte Walker, 3 U. S. Daily 
1358 (1928): “In the Davis Sewing Machine Co. v. New Departure Co. case the 
claims were sustained, hence the language of the decision upon which the ex- 
aminer seems to rely was largely dictum and not necessary to a decision of that 
particular case.” 

19 StRINGHAM, CLAIM Drartrnc, (1930) sec. 5250, apparently likewise mis- 
conceives why the Davis case is dictum on this phase of functionality. 
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ventional element. Thus stripping the so-called combina- 
tion to but a single element claim, the tribunal in the 
Gardner case held the claim bad as being in functional 
terms and, therefore, merely for the result, under the 
Bullock ruling. 

Such a claim should be invalidated because it is for a 
result, and not for the reason that it is expressed in terms 
of function. The important thing is that it is for the re- 
sult, and not that it is in functional terms. It makes for 
indefiniteness to indicate its invalidity as due solely to the 
fact that the claim is functionally expressed. Consider, 
for example, the claim in the Morley case, in which only 
functional expressions appear, but which was upheld, 
nevertheless, by the Supreme Court.” 


INFLUENCE OF THE PAPER BAG PATENT CASE 


At this point it might be well to symbolize by means 
of squares of function, the claim in the Paper Bag Patent 
case." The essence of claim I in suit was the following: 


eee the combination of a rotating cylinder..... : 


a forming-plate..... , and operating means for the 
forming-plate adapted to cause the said plate to oscil- 
late about its rear edge during the rotary movement 
of said cylinder..... “ 


The claim may be visualized as the combining of three 
squares, two shaded-in to represent the specifically desig- 
nated and old elements; to wit, the cylinder and the form- 
ing-plate, and the third left bare to represent the oscil- 
lating means, purely a statement in functional term. 

The influence of the Supreme Court’s opinion in the 
Paper Bag case upon decisions subsequent to it will be 
seen in examining two recent rulings. The first is Ex 
parte Palmer,” in which the following claim was held not 
to be functional: 


20 Quoted supra note 3. 
21 Continental v. Eastern, 210 U. S. 405, 28 Sup. Ct. 748, 52 L. ed. 1122 (1908). 
223 U. S. Daily 2818 (1929). 
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“T. In combination, a pneumatic tire casing hav- 
ing a normally oblate cross-section contour, a tread 
member secured to said casing, and resilient restrain- 
ing means coacting with said casing to resist defor- 
mation from said contour.” 


In symbolizing, the purely conventional elements, the 
tire casing and the tread member, may be represented by 
one square. This will be shown blocked-in because spe- 
cifically designated elements are recited for these func- 
tions. The other part of the claim, the restraining means, 
will be shown as a square of function. It will, however, 
not be bare since in our system of symbols, structural or 
modal matter modifying and thereby designating an ele- 
ment, is represented by correspondingly shading-in the 
functional square. We find both kinds of modifying mat- 
ter here; structural in the word, “resilient,” and modal 
in the phrase, “coacting with said casing.” ‘The latter 
will not very perceptibly shade the square, as it is not a 
very illuminating designation of the element chosen to 
fill the office or function of a restraining means to resist 
deformation. It does, however, add more than the sim- 
ilar phrase encounted in the second Gardner claim. For 
instance, it is conceivable that the restraining means might 
be made to coact with the tread member instead of with 
the casing. The other statement, that it is resilient, does, 
however, add considerable specificity in the designation 
of the chosen element. It will, accordingly, considerably 
fill-in the square of function. 

The examiner in the Palmer appeal, in rejecting this 
claim as functional cited In re Gardner. The Board of 
Appeals said in part that if the cited decisions, including 
Gardner, apply to the case at bar, they must yield to the 
decision of the Supreme Court in the Paper Bag Patent 
case. In the first place, the Gardner decision does not 
apply to the case under consideration for two reasons. In 
the Gardner case, the court held that there was no inven- 
tive act because the purely conventional element, the dial, 
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came automatically into the combination when the call 
was made for an indicating means. This is not true in the 
Palmer appeal. There is no such inherent dependency 
between the restraining means and the casing in the 
Palmer claim as there was between the indicating means 
and its dial in the Gardner claim. You could not have 
the one without the other in the Gardner association, while 
in the Palmer device, it was patentably new to have a 
tire casing provided with restraining means. It is true 
that the tire casing was the object to which the restraining 
means was applied, and, hence, that the casing must of 
necessity be recited in the claim. But that does not make 
them conventional in the sense the dial is deemed conven- 
tional in the Gardner case. The restraining means might 
be useless without the tire casing, but the casing was not 
useless without the restraining means, which was only an 
improvement upon the casing. In the Gardner case, on 
the other hand, the dial and the indicating means were 
useless without each other. 

The Board in the Palmer case were of the opinion that 
invention was exercised in bringing the restraining means 
into combination with the casing. The court in the 
Gardner case was not so impressed, because there only a 
pseudo-combination was apparent. The fact that the 
Board in the Palmer appeal believed there was this in- 
ventive act in combining the elements of the claim while 
the court in the Gardner case could see no possible com- 
binative act, should be sufficient to distinguish the two. 

Another reason the Gardner case does not seem to apply 
to the claim under consideration is that the sole novelty 
in the former decision was expressed in terms of function 
(bare square) only, while in the Palmer claim there are 
recited some modal and structural qualifications to shade- 
in the bare square. Even if the Palmer claim is consid- 
ered to be a pseudo-combination and for this reason lack- 
ing the inventive act of combining, it still is, because of 
these qualifications, different from the Gardner claim, 
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and, therefore, not invalid under that decision. The 
Gardner claim was in reality a single element claim and 
was bad because this single element was expressed solely 
in terms of function. This made the claim one for the 
result merely and hence invalid. The single novel ele- 
ment in the Palmer claim, on the other hand, could be 
considered, because of the aforesaid qualifying words, as 
pointing out a designated element to perform the function 
required. 

In the second place, it is not seen how the Paper Bag 
decision could possibly have overruled the Gardner case. 
The Supreme Court does not mention the Gardner case 
eo nomine. Therefore, the Gardner decision can be con- 
sidered to be overruled only if it is inconsistent with the 
holding of the higher authority. 

There is no inconsistency between the rule in the Gard- 
ner case and the law laid down in Continental v. Eastern. 
In In re Gardner, there was in reality no combination, 
only a single element expressed by a functional term. In 
the Paper Bag case there was exercised invention of the 
highest order in bringing into combination the cylinder 
and the forming-plate.” In the Gardner device the con- 
ventional dial element appeared uninvited and impliedly 
in the claim; in the Paper Bag device it was only with 
the greatest difficulty that the forming-plate could be com- 
bined with the cylinder. This was long sought. Liddell, 
the patentee, had accomplished it for the first time, why 
should he not be permitted to recite this inventive com- 
bination in functional terms? There was no denial by the 
defendant that invention was involved in what the pat- 
entee had achieved; that is, the validity of the claim was 
not in question. The defendant was striving merely to 
limit the “means to oscillate the plate ” to the iden- 

23 Quoting from the opinion, supra note 21, 421: 
“....paper bags had been accomplished in the prior art both by a folding 
plate reciprocating upon a plane [forming-plate] and by the operation of fingers 


upon a cylinder. The folding-plate [forming-plate] and the cylinder had never 
been combined before.” (Inserts by the writer.) 
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tical structure shown and described in the specification. 
It was argued on his behalf by Albert H. Walker, the 
author of the well-known text, that, as quoted in the opin- 
ion,” “the circuit court, in its decision virtually gave Lid- 
dell a patent for a function by holding that he was en- 
titled to every means to cause the forming-plate to oscil- 
late about its rear edge.” What is wrong with giving a 
patent for a combination, all parts of which are expressed 
in terms of function, even if the gist and point of the in- 
vention is so expressed? The Supreme Court has placed 
the stamp of judicial approval on many such claims, both 
before and since the Paper Bag case; for example, the 
Morley claim. If there is invention present in the com- 
binative act, the combination may be expressed in the 
terms of function (bare square) style of claiming. It is 
this inventive combinative act which distinguishes the 
Liddell claim from the Gardner. 

Considering further the portion of the claim quoted 
above from Continental v. Eastern, a possible objection to 
its breadth, not present, for example, in the Morley claim, 
might be that it is apparently for a result merely. All the 
elements in the combination save one were old. These 
old elements may for convenience be concentrated into 
two, the rotating cylinder and the forming-plate. The one 
novel means is the means to oscillate the plate about its 
edge upon the cylinder. Hence, in a claim expressing the 
mechanical idea of the last sentence, the cylinder and the 
plate must necessarily be recited. This leaves, according 
to the argument, only one novel element, the oscillating 
means. Hence, the argument continues, since this single 
novel element is expressed in a term of function, the claim 
is for a result merely (citing to this Ex parte Bullock and 
In re Gardner. 

One insurmountable fallacy in this argument is that the 
cylinder and the forming-plate are not “old elements” for 
the reason that the claim presented a brand new combina- 


24 Supra note 21, 421. 
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tion. These might have been separately old; 1. e., each 
existent in different prior art devices, and never combined 
together. But in the combination set forth by the claim 
in suit, the cylinder and the plate were as much novel 
elements, in that combination, as was the oscillating means 
which brought them into working relation. The combi- 
nation cannot be distinguished from the Morley claim. 
In fact, if the combination of three elements all expressed 
in terms of function was held valid, a fortiort, a combi- 
nation in which two of the three elements are specifically 
recited should be held valid. 

This proposition of law governing functionally ex- 
pressed claims might be restated thus: The single novel 
element in an inventive combination (not a pseudo-com- 
bination as in the Gardner claims) may be the means 
which brings into codperative relation the other elements 
of the combination. The fact that these elements must 
necessarily be recited does not reduce the inventive, true 
combination to a pseudo-combination. The further fact 
that this single novel element is expressed solely as a term 
of function does not make the claim one for the result 
merely. 

That the claim in the Paper Bag case is not for a result 
is made clear by comparing it with the invalid Gardner 
claim. The difference between the two is that the single 
novel element in the Gardner claim, “a device for auto- 
matically indicating on said dial simultaneous pressures 
and heat characteristics,” was an end in itself. It was the 
desired effect or result. Hence, if such an element is ex- 
pressed so as to include all possible ways of attaining this 
end, the claim must be held to cover the desired result 
itself. The single novel element in the Paper Bag patent, 
“operating means for the forming-plate adapted to cause 
the said plate to oscillate about its rear edge during the 
rotary movement of said cylinder,” is clearly of a differ- 
ent nature. It is not an end in itself; it is merely a means 
for bringing other mechanical parts into codperative re- 
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lation. The desired “result” in a patent sense is more than 
the mere means which make possible the codperative re- 
lation between the mechanical parts, or the codperative 
relation itself. The desired result in the sense usually 
taken when functionally expressed claims are examined 
for excessive breadth is the utility, the ultimate end, for 
which the machine is built and operated. It is here the 
making of what is known in the trade as S. O. S. paper 
bags. The claim does not attempt to monopolize this; it 
merely sets up a claim to the exclusive use of a definite 
arrangement of functions operating in a specified mode. 
It is open to others desiring to obtain the same utility to 
use other means, or even the same means operated in a 
different mode. The fact, if it be a fact, that the claim 
covers all means for bringing a forming-plate into codp- 
erative relation with a rotating cylinder does not make 
the claim one for the result merely. What if others cannot 
use a forming-plate and a cylinder coacting together in 
the manner of Liddell’s claim, in the making of paper 
bags? There are other ways of making this type of bag; 
the claim does not foreclose the entire field to the public. 

Concluding the discussion of the Palmer case, it too 
can be said to have established a new proposition with 
reference to claims expressed in functional terms. Of the 
elements recited in the Palmer claim, there are, ignoring 
the tread member, two important ones, the tire casing and 
the restraining means. The latter is clearly the novel 
element. The proposition promulgated in the Palmer 
decision may be restated. A true combination may con- 
sist of a thing and an element which is recited to improve 
that thing. The fact that the thing improved upon must 
necessarily be recited, does not reduce the combination to 
a single element claim limited to the improving element. 
The Palmer decision further holds, that the fact that the 
improving element is recited solely in a term of function 
does not make the claim one for the result. This follows 
from the premise that an inventive combination is present. 
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It should be noted, however, that Ex parte Palmer is 
not unquestionable authority for the last proposition be- 
cause the improving element is not unequivocally in a 
term of function. The claim contains some modal and 
structural qualifications which might, as a factual ques- 
tion, be deemed to have converted the term of function 
into a specifically designated element. A clearer author- 
ity on this proposition is Ex parte Walker.” 

The sole novelty in the Walker case is the means last 
recited in the claim. The remainder of the claim is de- 
voted entirely to setting forth the prior art.** In this part 
of the combination each element is specifically designated, 
although Davis Sewing Machine Co. v. New Departure 
Co. permits old parts to be functionally recited. The 
symbolic interpretation of this claim would be a blocked- 
in square of old elements and a bare square of function 
representing the novelty. The novel means was the im- 
provement, while the rest of the claim constituted the old 
device which this novel means was designed to improve. 


This is precisely the situation of the Palmer case. Ex 
parte Walker, since the improving element is set out un- 
qualifiedly in the form of function style of recital, is bet- 
ter authority on the proposition that the improving 
element, although it is the sole novelty, may be function- 
ally expressed. 


FUNCTIONAL BECAUSE LACKING IN INVENTION 


The Davis case is often cited in support of the state- 
ment that a claim is invalid if its sole novelty is expressed 
in terms of function. We have already seen that this case 


25 Cited supra note 18. One of the claims adjudicated reads: 

“18. A lifting jack comprising a standard, a rotatable interiorly threaded 
driving member mounted in the standard, an exteriorly threaded screw sleeve 
meshing within the driving member, the sleeve being also interiorly threaded, a 
second lifting screw meshing within the threads in the sleeve and codperating 
means on the standard and screw sleeve for normally resisting rotary move- 
ment of the sleeve, but yielding to permit the sleeve to turn with the driving 
means when at the limits of its vertical movement.” 

26 Apart from the single novel means, the rest of the claim is found in the 
prior art, particularly in the patent to Bernson Re-16,050, of record. 
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could not possibly be a judicial decision upon this ques- 
tion. A truly judicial decision on single means claims, 
because this type of claim was before the court, was ren- 
dered in Heidbrink v. McKesson™ by the same judge who 
wrote the opinion in the Davis case, Judge Denison of the 
Circuit Court of Appeals for the Sixth Circuit. One of 
the claims in suit was: 


“1. A gas administering device having a mixing 
chamber, means for supplying thereto from inde- 
pendent sources a plurality of gases each under pres- 
sure and in fixed proportions at their respective 
pressures, and means for definitely regulating and 
determining the aggregate volume of flow of said 
gases into the mixing chamber at their respective 
pressures while maintaining said fixed proportions.” 


The mixing chamber and the gas supply means clearly 
are old in the art, so that the only novel element is the 
regulating means. One of the old elements, the mixing 
chamber, is recited as a specifically designated element. 
The other is recited in a term of function, means for sup- 
plying (permissible according to the Davis decision). 
The novel element is in purely functional language. 


Here, then, is a combination in which the sole novelty 
is functionally expressed. We have encountered such 
claims before, as in the Gardner case. But it will be re- 
called that the court found in that case that the claim was, 
upon analysis, to a pseudo-combination, in reality for a 
single element, hence bad as claiming the result merely. 
There is no pretence in the instant case that the claim sets 
forth no real combination. The old elements in the Heid- 
brink claim were in no sense conventional and inherently 
implied in the combination as was the dial in the Gardner 
claim. 


Thus far we have encountered two notable decisions in 
which claims have been invalidated as functional, the 


27 290 Fed. 665, 666 (C. C. A. 6th, 1923). 











222 THE GEORGE WASHINGTON LAW REVIEW 


Bullock and the Gardner decisions. Both involved single 
element claims. Since these elements were expressed only 
in functions, both decisions held the claims bad as being 
for the result merely. It can be said, therefore, that only 
single element claims are functionally invalid as being 
for the result. In brief, a claim composed of a single ele- 
ment, or, in reality so constituted, becomes invalid be- 
cause for the result merely if that single element is 
expressed functionally. 

Since the Heidbrink claim is for a true combination, it 
cannot be held to be for the result merely. Nevertheless 
the claim was expressly invalidated by the court as being 
functional. This leads to the conclusion that a claim may 
be deemed functionally invalid for yet another reason 
than that it is practically a claim on the desired result. 
The following paragraphs will endeavor to make clear 
that there is this second type of functionality, and that 
Heidbrink v. McKesson typifies it. 

We start with the premise that the claim in question is 
for a combination and hence should be valid in spite of 
some functionally expressed elements, on the authority of 
Morley v. Lancaster, and with the further premise that it 
is not for the result. Commonly, the invalidity of a claim 
of the nature of the Heitdbrink claim would be based 
upon the ground that the entire novelty expressed in it is 
in the single means and that this means calls for a func- 
tion merely. There are at least two vital defects in this 
reasoning. First, the entire novelty is not expressed in the 
single means. It is in the entire combination.” Second, 
it long has been permissible to express parts of a combi- 
nation in terms of function.” Even the real point and gist 
of the invention may be so expressed.*” Hence, it is evi- 
dent that the claim, if bad as being functional, must be 
invalid for some other reason than the one commonly 
given. 

28 Supra note 5. 


29 Morley v. Lancaster, supra note 3. 
80 Continental v. Eastern, supra note 21. 
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A logical and direct approach to the problem of de- 
termining just why the Heitdbrink claim was invalidated 
as being functional, would be to compare it with a claim 
which, although similarly reciting its novel element in a 
term of function, was nevertheless sustained against the 
charge of functionality. A claim of this character was 
deemed, in the Paper Bag case, not to be functional. 
Hence a comparison of Heidbrink v. McKesson with 
Continental v. Eastern should furnish a clue to the reason 
a combination claim having its novel element expressed 
functionally is sometimes invalidated as in the former de- 
cision, and at other times sustained as in the Paper Bag 
case. The important differences between the facts in both 
cases may perhaps be best seen by comparing some ex- 
pressions of opinion from each decision.” 

This comparison leads only to the conclusion that the 
respective tribunals found that the inventive faculty was 
exercised in the Liddell claim, but not in the Heidbrink. 
Hence, if the latter claim is invalid as being functionally 
expressed, this must be due to the finding of fact that no 
invention is seen in the combination as set forth in this 
particular claim; 7.e., with the new element expressed 
solely in a term of function. There is then another reason, 
besides the one that the claim is for the result merely, 
which might invalidate a claim because of a functional 
expression in it. This reason is the lack of invention. 

Restating this symbolically, a true combination, in 
which the novel element is in the term of function (bare 
square) style, is deemed to be invalid if, as a factual ques- 
tion, no invention is found to be involved in the broad 
conception of establishing functional relations (group- 


31 The Supreme Court said in Continental v. Eastern, supra note 21, 416: 

“The lower courts, therefore, found that the invention was a broad one and 
that the machine used by the Continental Company was an infringement. And 
these were questions of fact upon which, both of the courts concurring, their 
findings will not be disturbed, unless clearly wrong.” 

The Circuit Court of Appeals said in Heidbrink v. McKesson, supra note 27, 


“It is at once obvious that if it is desired to increase the outflow without 
changing the proportions, there are two methods by which it can be done.” 
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ings of bare squares). In the Paper Bag case the court 
was of the opinion, upon the facts in that case, that in- 
vention resided in the broad conception (of bare squares), 
and accordingly sustained the claim. On the other hand, 
upon the facts in the Heidbrink case, no invention was 
seen in the like relation, and accordingly the functionally 
worded Heidbrink claim was invalidated for lack of in- 
vention, although the court puts it on the ground merely 
that the claim was “functional.” 

Although no invention is seen in the broad conception 
of a purely functional relation (bare square), yet inven- 
tion might be required in the selection of a specified ele- 
ment to perform that function (blocked-in square).®” 
That is to say, a marginal quantum of invention might be 
predicated upon the designation of a suitable element to 
perform the function required, although the establishing 
of the functional relation itself would not be an inventive 
act. Symbolically, invention might be exercised in the 
conversion of the bare square of function style of recital 
into the designated element style represented by a fully 
or partially shaded-in square of function. 


SUMMARY 


Two permissible styles of reciting component parts of 
a combination have been outlined in this article (1) terms 
of function (bare square) style, and (2) designated or 
supplied element (shaded-in square) style. In the latter, 
the extent of shading-in varies with the specificity with 
which the designated element is set forth. The term of 
function (bare square) style is converted into the shaded- 
in square recital by (a) direct designation and naming of 
the element chosen to perform the required function, and 
(b) indirect designation by modifying statements of suf- 
ficient structure and/or mode. 

Invalidity for functionality may be divided into two 


82 This is expressed in Heidbrink v. McKesson, supra note 27, 668, in the 


“ 


words: “....though the successful application....may require invention.” 
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broad heads (A) because of a functionally expressed 
term, the claim is for the result merely, and (B) because 
of a functionally expressed term, the claim is lacking in 
invention. Only on either of these grounds can a claim 
be invalidated as being functional. It cannot be held in- 
valid solely for the reason that parts of it are functionally 
expressed. 

An early authority on functionally expressed claims 
which are bad because deemed to be for the result merely, 
is Ex parte Bullock. The only type of claim which can 
be brought under this head is the single element claim. 
This type of claim is invalid because the only element in 
it is expressed as a function, and is coextensive with the 
result produced by the claim itself. 

A large group of cases headed by the Gardner decision 
is classed with the Bullock type of invalidity. In these 
cases, the claim, on first blush, appears to present a com- 
bination, and, therefore, would seem to be valid in view 
of the Morley case. But upon analysis it becomes evident 
that there really is but one novel or vital part, and that 
all the others are merely nominal and conventional. Such 
claims were said to present merely pseudo-combinations, 
virtually single element claims, and were said, therefore, 
to be invalid on the authority of Ex parte Bullock. 

It is commonly thought that Davis Sewing Machine 


Co. v New Departure Co. is a case on this point; 1. e., 
on claims in which the sole novelty is expressed in terms 


of function. It was demonstrated, however, that the Davts 
case is purely dictum on this question. ‘This decision 
merely supports the mild proposition that old or adjunc- 
tive elements of a combination may be expressed func- 
tionally, mild because an earlier decision of a superior 
tribunal held in the Paper Bag Patent case that the real 
novelty in the combination may be so expressed. 

What the Davis case is supposed to stand for, the deci- 
sion in Hetdbrink v. McKesson does actually decide. The 
latter decision held bad as being functional a claim in 
which the sole novelty in the claim was expressed in a 
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single means functionally recited. The Heidbrink case is 
a notable one under the second head; viz. (B) because of 
a functionally expressed element, the claim must be 
deemed lacking in invention. 

It was mentioned that the Paper Bag case did not, nor 
did it purport to, overrule the Gardner case. The latter 
decision was rendered upon a claim setting forth merely 
a pseudo-combination, in reality a single element claim, 
while in Continental v. Eastern an unquestionably true 
combination was presented. Nor did the Paper Bag Pat- 
ent case overrule the Davis case, because the real decision 
in the latter case is in perfect harmony with the Supreme 
Court ruling. An overruling decision is not needed to 
make dictum ineffective. 

Opposed to the authorities just summarized as holding 
functionally expressed claims invalid under one or the 
other of the two broad heads are the decisions which have 
endorsed, in general, the use of functional terms (pro- 
vided, of course, that these terms do not bring the claim 
under either of the two heads of invalidity). The earliest 
outstanding decision is Morley v. Lancaster. Later deci- 
sions have not limited the applicability of functional 
terms, at least where the claims stay clear of the two heads 
of invalidity as to which the functional expression make 
them particularly vulnerable. On the contrary, the courts 
have recognized the modern tendency toward the term of 
function style of recital. 

Two cases were noted in which this liberality is par- 
ticularly shown. In the Paper Bag Patent case the Su- 
preme Court decided that the single novel element in an 
inventive combination may be the means which brings 
into codperative relation the other parts of the claim, and 
that such a means may be recited as a function. In Ex 
parte Walker, the Board of Appeals of the Patent Office 
decided that the single novel element in the combination, 
which is the improvement upon the remaining parts of 
the claim comprising the unimproved device, may be re- 
cited as a function. 
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EDITORIAL NOTES 
THE MARKING STATUTE AS APPLIED TO UNWORKED PATENTS 


Before the passage of any statute requiring marking of patented 
articles, all persons were held to have constructive notice of all pat- 
ents. The courts have seemed unable to reconcile this constructive 
notice with the requirements of the statute.? In a case in which 





1 WALKER ON Patents (6th ed. 1926), sec. 614. 

2R. S. 4900. This statute is an outgrowth of the Act of July 8, 1870 (16 
Stat. L. 203) and, as amended Feb. 7, 1927, reads as follows: It shall be the 
duty of all patentees and their assigns and legal representatives, and of all per- 
sons making or vending any patented article for or under them, to give sufh- 
cient notice to the public that the same is patented; either by fixing thereon 
the word “patent,” together with the number of the patent, or when, from the 
character of the article, this cannot be done, by fixing to it, or to the package 
wherein one or more of them is inclosed, a label containing a like notice: 


5 227 
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marking is impossible they have handed down conflicting and unsatis- 
factory opinions. The case which seems to have given the most trou- 
ble is that in which the patentee, suing for infringement, has never 
“worked” his patent, or licensed anyone to do so. The decision of 
a case involving this situation would be greatly expedited by a con- 
sideration of the purpose of the statute, first, as applied to the un- 
witting infringer, and second, as to the burden placed on the patentee. 
This consideration has been regarded in but a very few instances.® 
A recent decision of the Court of Claims in Ollson v. United States* 
holds that the purpose is not to protect the unwitting infringer, but 
to penalize the patentee who uses his patent and does not mark the 
article and in this way invites infringement. This analysis appears 
to be sound and to present the most satisfactory result. 
WALKER ON PaTENTs’ states that: 

“A verdict for actual damages cannot be averted by evidence 
that the defendant was ignorant of the existence of the patent at 
the time he infringed. All infringers have constructive notice of 
all patents because all Letters Patent are recorded in the Patent 
Office. There is no more injustice involved in the rule that in- 
fringers are bound to take notice of patents than there is in the 
rule that buyers of land are bound to take notice of the real es- 


tate records, or in the rule that all citizens are bound to take 
notice of the laws of their country. The amount of pecuniary 


injury which an infringement causes the patentee is not effected 
by the fact that the infringer did not know of the existence of 
the patent which he infringed.” 


A manufacturer entering a new line, then, has constructive notice 
of two things. First, of the existence of all patents covering devices 
in that line, and second, of the existence of all properly marked pat- 
ented devices on the market or in use anywhere in the country. If 
the purpose of the statute is to protect the manufacturer from un- 
witting infringement the statute must be considered as abrogating en- 


Provided, however, That with respect to any patent issued prior to April 1, 
1927, it shall be sufficient to give such notice in the form following, viz.: ‘Pat- 
ented,” together with the day and year the patent was granted; and in any suit 
for infringement by the party failing so to mark, no damages shall be recovered 
by the plaintiff, except on proof that the defendant was duly notified of the 
infringement and continued, after such notice, to make, use, or vend the article 
so patented. In construing this, some courts have held that the statute places 
an absolute duty on the patentee to give the defendant notice of his rights. No 
distinction is made in these cases between a very limited use by the patentee 
and a widespread one so far as the discharge of the duty imposed is concerned. 
See notes 6 and 14 infra. See also Curtis, The Marking of Patented Articles 
(1921) 21 Cor. L. Rev. 304. 

3 Cf. Wagner v. Corn Products Co., 28 F. (2d) 617. (N. J. 1928), which 
gives a good discussion of the statute as applied to process patents. 

472 Ct. Cl. 72 (1931). 


5 Supra note 1. 








EDITORIAL NOTES 229 


tirely the constructive notice to which Walker refers. It would leave 
him with constructive notice only of properly marked patented ar- 
ticles. This seems to be the only possible construction which would 
benefit the infringer. If this view is taken it has left him to derive 
his information from a most unreliable source. He must acquaint 
himself with every device on sale or in use anywhere in the country 
since even a single use, properly marked is sufficient compliance with 
the statute. In seeking to ascertain the state of the art in this way 
the manufacturer is allowed to ignore the records of the Patent Office 
in which the information he seeks is concentrated and classified. 
Under this view the patentee of an unworked patent, to recover dam- 
ages, must be constantly alert and must familiarize himself with what 
every manufacturer is doing and consider each of their products as a 
prospective infringement of his rights. A few cases support this 
construction.® 

While it is possible to construe the statute as intended for this 
purpose, the more logical view would seem to be that marking is re- 
quired so that the public may know, when an article is purchased, 
whether or not it can be duplicated without infringement. Under 
this construction, a patentee who makes and does not mark is held to 
have invited infringement and is penalized by withholding damages 
prior to the date he actually gave notice to the infringer.” A patentee 
of an unworked patent, however, since he has manufactured nothing 
to which a mark could be affixed, still has the protection afforded by 
the constructive notice of his patent. He is not penalized under the 
marking statute since he has not violated its terms. The context of 
the statute refers throughout to articles manufactured. It does not 
expressly put a new duty on the patentee to work his patent. To 
read this meaning into the statute would be judicial legislation. 

The Supreme Court has never passed directly on the question, in- 
volving an unworked patent. In the case of Dunlap v. Schofield,’ 
however, the Court discussed the marking statute and said: “The 
clear meaning of this section is that the patentee or his assignee, if 
he makes or sells the article patented, cannot recover damages against 
infringers of the patent unless he has given notice of his right, either 
to the whole public by marking his article ‘patented,’ or to the par- 
ticular defendants by informing them of his patent and of their in- 
fringement of it.” The lower courts of the country have interpreted 





®Son v. Pressed Steel Car Co., 21 F. (2d) 528 (S. D. N. Y. 1927); Van 
Meter v. U. S., 47 F. (2d) 192 (C. e. . 3d, 1931), but see opinion of District 
Court in 37 F. (2d) 111 (W. D. N. Y. 1930). 

7 Ollson case, supra note 4 

8152 U. S. 244,.14 Sup. Ct. 576, 38 L. ed. 426 (1894). 
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this dictum in various ways. ‘Two cases, at least have held that in 
the case of an unworked patent no notice is necessary, laying stress 
on the phrase above “if he makes or sells the article patented.”* The 
statute has been held to apply, however, to a patentee who has made 
the article exclusively for use in his own business?® and to the situa- 
tion wherein the patentee has licensed others to use the invention.’ 
Recent cases have seized upon these two latter decisions and have 
held it to be settled law, on this authority alone, that the statute is 
applicable to a patentee who has never used his grant in any way.’? 
These decisions, being predicated on a wrong interpretation of the 
earlier ones, would seem to be bad law. Ollson v. United States 
is believed to present the much sounder view. Inasmuch as the courts, 
in case the device is made and not marked, place such a heavy pen- 
alty on the patentee by requiring actual notice from him,'* the view 
of the Court of Claims as to the purpose of the statute is strength- 
ened. It has been held that actual knowledge of the patent is not 
sufficient to allow the recovery of past damages if the machines have 
been made and not marked,’® as the requirements of the statute have 
been violated and infringement invited. 

Unless the courts are willing to declare unequivocally that there 
is no such thing as constructive notice from the issuance of a patent 
the recent Court of Claims case’* is properly decided and the deci- 
sions of the Second’? and Third’® Circuits are wrong. Since the 
patent is a grant from the government of a right to exclude others 
from making and using the device covered by the grant, to put the 
burden of acquainting all the world with the extent of the monopoly 
on the patentee is obviously unfair. To do so would allow any manu- 
facturer to close his eyes to the required records of the Patent Office’® 
and continue his infringement until found out by the patentee. If 
it is desired to limit the rights in an unworked patent this result should 
be attained by express legislation. The value of the monopoly should 
not be limited by a strained construction of the marking statute which 
has no proper application to an unworked patent. ALLEN OWEN. 


® Campbell v. Mayor etc. of City of New York, 81 Fed. 182 (S. D. N. Y. 
1897) ; Ewart v. Baldwin, 91 Fed. 262 (Mass. 1898). 

10 American Caramel Co. v. Mills, 162 Fed. 147 (C. C. A. 3d, 1907). 

11 Flat Slabs Patents Co. v. Northwestern Glass Co., 281 Fed. 51 (C. C. A. 
8th, 1922). 

12 Supra note 6. 

18 Supra note 4. 

14 Muther v. United Shoe Machinery Co., 21 F. (2d) 773 (Mass. 1927). 

15 Son case, supra note 6. 

16 Supra note 4. 

17 Son case, supra note 6. 

18 Van Meter case, supra note 6. 

19 R. S. 4883, 16 Srar. L. 200. 








EDITORIAL, NOTES 231 


DELEGATION OF THE POWER TO Tax 


In the case of People of Porto Rico v. Havemeyer,' the legislature 
of Porto Rico attempted to levy a tax on a certain irrigation district. 
The Treasurer of Porto Rico was directed to determine the tax rate 
by taking the estimate given him by the Commissioner of Interior, as 
to the amount necessary to defray the expenses of the district for the 
ensuing year, deducting or adding the deficit or surplus from the pre- 
ceding year, and then dividing the total by the number of acres in the 
district. The authority so vested in the Commissioner to determine 
and estimate the expenses for the ensuing year was held to be an 
unconstitutional delegation of legislative authority to an administra- 
tive officer. 

This case is in accord with previous decisions on this precise point. 
In Van Cleve v. Passaic Drainage Commission,’ a case cited frequently 
on this point, an act of the state legislature authorized the tax com- 
mission to make the estimate upon which the tax was to be based. 
This was held by the New Jersey Court to be an unconstitutional 
delegation. That the budget commissioner of a county could not be 
delegated the power to fix, reduce, increase or in any manner change 
the sum or sums levied by the legislature for state purposes was de- 
cided in Donahey v. Edmondson. The court in the case of Houghton 
v. Austin* held an act unconstitutional in so far as it delegated to a 
state board the right to determine the gross amount to be raised by a 
tax. An act which empowered a commissioner to fix a license tax at 
any figure within the range of specified minimum and maximum 
amounts has also been held an unconstitutional delegation of a legis- 
lative function.’ In State v. Mayor and City Council of Des Moines® 
a statute which attempted to delegate to a board of library trustees 
the power to fix the amount to be raised for library purposes was held 
to be invalid for the same reason.’ 

The power to tax has always been recognized in the United States 
as a power vested in the people, exercisable only through their legis- 


160 F. (2d) 10 (C. C. A. Ist, 1932). 

271 N. J. L. 581, 60 Atl. 214 (1905). 

3 88 Ohio 93, 105 N. E. 269 (1913). 

447 Cal. 646 (1874). 

5 State v. Ashbrook, 154 Mo. 375, 55 S. W. 627 (1900). 

6103 Iowa 76, 72 N. W. 639 (1897). 

7™ McCabe v. Carpenter, 102 Cal. 469, 36 Pac. 836 (1894) ; Chicago N. W. Ry. 
v. State, 128 Wis. 553, 108 N. W. 557 (1906); Board v. Huston, 71 Ill. 318 
(1874). See 1 Coorey, TAxaTIon (4th ed. 1924) sec. 78; “The non-delegable 
powers which cannot be delegated to merely ministerial or judicial officers, in- 
clude....the fixing of the amount of the tax to be imposed..... ” Gray, Lrut- 
ge OF THE TAXING POWER AND THE Pus ic INDEBTEDNESS (1906) secs. 539, 








232 THE GEORGE WASHINGTON LAW REVIEW 


lative representatives.* The fact that the legislature, in levying a tax, 
is taxing its constituents has been considered as a strong safeguard 
against the abuse of this power so intrusted.* The courts have pre- 
vented any attempted delegation of this power, supposedly because of 
fear of an abuse of the authority so vested, which might result from 
a transfer by the fiduciary of his sovereign duties in relation to the 
power so conveyed by the state or federal constitution. This is a 
delightful myth, and the position that the courts have taken is hardly 
justified. It is impossible to reconcile the austerity the courts have 
exhibited in this line of decisions with their liberalness evidenced in 
permitting wide delegation of legislative powers in other respects. 
The former involve the delegation of the power to tax while the latter 
involve the delegation of other powers such as the power to change 
tariff schedules and utility rates. There is basically and intrinsically 
no difference in legal principle. All these powers were intrusted to 
the legislatures by the constitutions. Our system of law and govern- 
ment, combined with our complex social and commercial structure, has 
necessitated the delegation of certain legislative functions to adminis- 
trative officers. To contend that there has been no delegation would 
be to resort to epithetical jurisprudence rather than reality.1° The 
decisions exemplifying this practice of delegation cast a cloud of un- 
certainty upon the strictness of the decisions involving the delegation 
of tax functions. A brief review of the decisions displaying the 
liveralness of courts in other delegations points out clearly the un- 
justified inconsistency. The Fordney-McCumber Tariff Act, em- 
powered the President to increase or decrease duties imposed by the 
Act, so as to equalize the differences between the costs of production 
at home and in foreign countries. The investigation by the Tariff 
Commission was made a prerequisite to the issuance of any order by 
the President. The validity of the Act was attacked as an unconsti- 
tutional delegation in Hampton Jr. v. United States..2 Chief Justice 
Taft in delivering the opinion of the court said, “If Congress shall 
lay down an intelligible principle to which the person or body author- 


8 Meriwether v. Garret, 102 U. S. 472, 26 L. ed. 197 (1880); McCulloh v. 
Maryland, 4 Wheat. 428, 4 L. ed. 579 (U. S. 1819); United States v. New 
Orleans, 98 U. S. 381, 25 L. ed. 225 (1878). 

8 WILLouGHBY, CoNSTITUTIONAL LAw (2d ed. 1929) sec. 252; I Coo.ey, 
CONSTITUTIONAL LimitaTions (8th ed. 1927) pp. 173, 224; McCulloh v. Mary- 
land, supra note 8. 

10 Port, ADMINISTRATIVE LAw (1929) p. 259; “The doctrine of separation of 
powers must be regarded as ‘badly frayed’ and mutilated by the exigencies of 
social and political progress.” 

11 42 Strat. L. 588 (1922), 19 U. S. C. sec. 154 (1926). 

12 276 U. S. 394, 48 Sup. Ct. 348, 72 L. ed. 694 (1928) ; cf. The Brig Aurora, 
7 Cranch 382 (U. S. 1813); Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 
L. ed. 294 (1891). 
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ized to fix such rates is directed to conform, such legislative action is 
not a forbidden delegation of legislative power.” The Secretary of 
Treasury, upon the advice of seven tea experts, was authorized to 
establish uniform standards for tea, as to its purity, quality, and fit- 
ness for consumption, by the Act of 1897.15 The Supreme Court in 
Buttfield v. Stranahan™ held that this was not an unconstitutional 
delegation of legislative authority. 


The development of the powers of the Interstate Commerce Com- 
mission is a typical example of the changing attitude of the judiciary 
concerning the delegation of the legislative powers.’® In Interstate 
Commerce Commission v. Cincinnati N. O. and Texas Pac. Ry. Co.*® 
the power of the Commission to prescribe rates was denied. The 
tenor of the decisions in J. C. C. v. Goodrich Transit Corp.,’" under 
the Hepburn Act,’* and in the /ntermountain Rate Cases,’® however, 
was decidedly different. The rate-making power of the Commission 
was sustained in the later cases as a valid delegation. 


In the case of People v. Tremaine* an act authorizing certain mem- 
bers of the state legislature, acting as members of a commission, to 
segregate a lump sum appropriation, was held invalid. The court in 
its opinion specifically pointed out that it was not an invalid delega- 
tion of legislative power, but was invalid because of the fact that it 
was a delegation to a legislative officer holding a civil office. 


The constitutionality of the River and Harbor Act of 1899,”* which 
invested the Secretary of War with the power to require the removal 
of obstructions in navigable waters after proper notice was given, was 
challenged in Monongehela Bridge Co. v. United States.** This like- 
wise was held to be no invalid delegation, but rather a proper exercise 
of the authority of Congress to clothe an executive officer with the 
power to ascertain certain facts and act thereupon in a prescribed 


13 29 Stat. L. 604 (1897), 21 U. S. C. sec. 41 (1926). 

14192 U. S. 470, 24 Sup. Ct. 349, 48 L. ed. 525 (1904); cf. Waite v. Macy, 
246 U. S. 606, 38 Sup. Ct. 395, 62 L. ed. 892 (1918). An injunction was granted 
restraining the board from the exclusion of tea prescribed by the Secretary but 
not sanctioned by the statute. 

15 MILLER, THE EVOLUTION OF THE INTERSTATE COMMERCE Act (1930) p. vii; 
“Interstate Commerce Act had its inception in the Act to Regulate Commerce, 
approved February 4, 1887. It has been amended twenty-five times.” SHARF- 
MAN, THE INTERSTATE COMMERCE CoMMISSION (1930) p. 11. 

16 167 U. S. 479, 17 Sup. Ct. 896, 42 L. ed. 243 (1896). 

17 224 U. S. 194, 32 Sup. Ct. 436, 56 L. ed. 729 (1912). 

18 34 Stat. L. 584 (1906), 49 U. S.C. sec. 1 (1-5) (1926). 

19 234 U. S. 476, 34 Sup. Ct. 986, 58 L. ed. 1408 (1914). 

20252 N. Y. 27, 235 N. Y. Supp. 555 (1929). 

21 30 Stat. L. 1151 (1899), 33 U. S. C. sec. 401 (1926). 

22216 U. S. 176, 30 Sup. Ct. 356, 54 L. ed. 435 (1909) ; Hannibal Bridge Co. 
v. United States, 221 U. S. 195, 31 Sup. Ct. 603, 55 L. ed. 699 (1911); Union 
Bridge Co. v. United States, 204 U. S. 364, 27 Sup. Ct. 367, 51 L. ed. 523 (1907). 
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manner. The validity of the Act?* creating the Federal Reserve 
Board was questioned in First National Bank v. Union Trust Co.** 
The court disposed of the petitioner’s contention that the Act was an 
invalid delegation of legislative power by merely citing Monongehela 
Bridge Co. v. United States ;*® Intermountain Rate Cases,?* and in- 
numerable others. They dispensed with any further discussion and 
stated that it was a principle of law too well established to necessitate 
reiteration. In the case of Red “C” Oil Co. v. Board of Agriculture 
of North Carolina’ the validity of a state statute® was before the 
Supreme Court of the United States. The statute created a board to 
establish rules and regulations fixing standards of commercial suita- 
bility for oil. The court found no unconstitutional delegation in this 
case. The Ohio Censorship Act®® provided for a board of censors to 
perform certain duties of review prior to the allowance of exhibitions 
of films. The Supreme Court in upholding the statute in Mutual 
Film Co. v. Ohio Industrial Commission® declared, “While adminis- 
tration and legislation are two distinct powers, the legislature must 
declare distinct powers and fix the legal principles to apply in given 
cases ; an administrative body may be clothed with the power to ascer- 
tain facts and conditions to which such policy and principles apply.” 
No discussion in this field of delegation would be complete without 
reference to the case of United States v. Grimaud,® which is un- 
doubtedly the most liberal delegation of legislative power which has 
received the sanction of the Supreme Court of the United States. 
Under an Act*? of Congress the Secretary of Agriculture was author- 
ized to make provisions for the protection of the public forests and 
forest reservations against fire and depradation. Violations of these 
rules and regulations so promulgated by the Secretary were punisha- 
ble by fine and imprisonment. The defendants, who had grazed sheep 
in a forest reservation without having first received a license as re- 
quired by the regulations, contended that the power given the Secre- 
tary was an unconstitutional delegation. The court stated that this 


23 38 Strat. L. 260, sec. 11 (k) (1913), 12 U. S. C. sec. 241 (1926). Authority 
was given the board “to grant by special permit to national banks applying there- 
for, when not in contravention of some state or local laws, the right to act as 
trustee, executor, administrator, or registrar of stocks and bonds, under such 
rules and regulations as the board should provide.” 

24244 U. S. 416, 37 Sup. Ct. 734, 61 L. ed. 1233 (1913). 

25 Supra note 22 

26 Supra note 19. 

27 222 U. S. 380, 32 Sup. Ct. 152, 56 L. ed. 240 (1911). 

28 N. C. Cope ANN. (Michie, 1927) sec. 4851. 

29 On10 Gen. Cope (Page, 1926) sec. 871-49. 

30 236 U. S. 230, 35 Sup. Ct. 393, 59 L. ed. 552 (1915). 

31220 U. S. 506, 31 Sup. Ct. 480, 55 L. ed. 563 (1911). 

32 33 Strat. L. 628 (1905), 16 U. S. C. sec. 472 (1926). 
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power delegated to the Secretary was purely administrative and was 
not converted to a legislative function merely because the violations 
thereof were punishable as a public offense. 

In view of the accepted soundness of these decisions and the neces- 
sity for fact finding bodies to perform functions which cannot be 
effectively executed by the legislature, there is little justification for 
the instant case and the line of decisions which it represents. A pos- 
sible explanation of this rigidity is to assume that the courts have 
been perhaps over-responsive to the historical position of the English 
and American peoples, namely, that the imposition of taxes must be 
by their chosen representatives rather than by authorities not directly 
responsible to the electorate. Ropert C. Kine. 


INTERCORPORATE CHARGES IN DETERMINING REASONABLENESS 
oF Pusiic UTiLitiEs RATES 


It has long been recognized that public utilities should be subjected 
to regulation. The most difficult problem of regulation is establish- 
ing a rate which is fair both to the utility and to the public it serves. 
A state regulatory commission when it has a rate problem before it 
must consider the reasonableness of the operating expenses of the 
utility. The public must not be burdened with inefficient manage- 
ment, unearned salaries and other unnecessarily large operating ex- 
penses.! It has been a comparatively simple task for a state com- 
mission to investigate the reasonableness of the operating expenses 
of a utility which operates within the jurisdiction of the commission. 
But when there is a local subsidiary utility operating in State A and 
this subsidiary has business relationships with its own parent com- 
pany or connected companies of State B then the question of the 
reasonableness of the intercorporate charge confronts the commis- 
sion. Has the state commission the power and authority to investi- 
gate the reasonableness of the intercorporate charge, when one of 
the corporations is not within its jurisdiction ? * 

The American Telephone and Telegraph Company owns the con- 
trolling interest in the majority of the local telephone companies in 
the United States. The American Telephone and Telegraph Com- 
pany performs certain services to its subsidiaries, who in return pay 
a certain per cent on their gross revenues to the parent company for 
these services. The contract between the parent and subsidiary tele- 


1 Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 L. ed. 819 (1898). 
2 See Lilienthal, The Regulation of Public Utility Holding Companies (1929) 
29 Cor. L. Rev. 404. 
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phone companies is known as the license contract. Undoubtedly the 
American Telephone and Telegraph Company performs valuable and 
indispensable service to its subsidiaries. This is a typical example 
of our problem. Has a state commission the power, when passing 
upon a petition for a rate increase by a local telephone company, to 
investigate all of the operating expenses of that local company which 
would include the reasonableness of the amount paid to the Ameri- 
can Telephone and Telegraph Company under the license contract? 
Unquestionably the commission must have that power in order to 
decide upon the fair rate to be charged by the local company. This 
precise and identical problem has been passed upon by practically 
every state commission but with varying results. The findings of 
the commissions may be classified in three groups: 

In the first group the state commissions have upheld the intercor- 
porate contract and allowed the amount paid by the subsidiary to its 
parent company to be a charge against operating expenses. There 
are two classes within this group. One allows the charge following 
court authority* and the other because of commission approval of 
the benefits received.* 


In the second group, the state commissions expressed their disap- 
proval of the intercorporate contract without some showing of the 


cost to the parent company in performing the service. The commis- 
sions in this group, however, allowed the charge expressed in the 
intercorporate contract, because the courts had approved of the in- 
tercorporate contract in the absence of a showing of bad faith and 
had required the commissions to uphold the charge, even in the ab- 
sence of a showing of the cost.°® 


In the third group, the commissions refused to allow the inter- 
corporate charge unless the utility produced evidence of the cost of 
the service to the parent company and showed that the parent com- 


3In notes 3, 4, 5, and 6 the citation is given to the state and the P. U. R. 
The names of the local state utility commission and of the case are omitted as 
the cases Le cited for classification *. 

FF. U. . 1924 D 152; La., P. R. 1921 C -, Me., P. U. R. 1926 
B 247; ” Mass., U. R. 1925 E739; NWPUR Pr N. Y., 
PUR 1906'E i: N. D., P. U R. 1923 E 533; Ore., P. U. R. 1924 D 39; 
RB. t. F. Uv. R. 1926 C 207; Vt., P. U. R. 1927 C348. 

4 Ala., P. U. R. 1919 B 791; "Ariz, P. U. R. 1920 B 411; P. U. R. 1929 D 
414; Colo., P. U. ts 1917 B 198 ; Idaho, P. U. R. 1921 B 739; La., P. U. My 
1922 E 86; Md., P. U. R. 1916 Cc 925; Mich., P.U. R. 1918 C oa: ©. U. & 
1921 C 545; Minn., P. U. R. 1921 C 733; Mont., P. U. R. 1924 c 545; 
Neb., P. U. R. 1929 E 512; N. M., P. U. R. 1923 B 352; W. Va. P. U. R 
1925 C 570; Wis., P. U. R. 1916 C 1020. 

5 Ark., P. U. R. 1921 B 516; D. C., P. U. R. 1920 D 614; Ga, P. U. R. 
1921 C 833; Ind., P. U. R. 1922 E 46; P. U. R. 1926 C 785; Md., P. U. R. 
1920 F 417; Mich., P. U. R. 1926 C 607; Neb., P. U. R. 1923 B 112; N.Y 
P. U. R. 1921 D 736; W. Va., P. U. R. 1921 B 97. 
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pany was performing this service to its subsidiary for a reasonable 
charge in relation to its cost of performing the service.® 

It will be noted that in some cases the same state utility commis- 
sion will be listed in all three groups. The tendency has been for 
the commissions as they developed to demand a showing of cost, 
before allowing the intercorporate charge as an operating expense. 
Also this variance in the findings of the same commission may be 
due to a change in personnel of the commission itself.” 

Comparatively few of the commission decisions on this point have 
reached the courts for review. Prior to the decision of the Supreme 
Court of the United States in Smith v. Illinois Bell Telephone Com- 
pany® it was apparently established that the existence of a parent- 
subsidiary relationship between two corporations was not material 
to a determination of the reasonableness of charges made by one to 
the other in the absence of a clear showing of bad faith. This was 
the rule laid down in three leading decisions by the Supreme Court 
of the United States.° The Federal District Courts had adopted this 
rule following the Supreme Court.’° The majority of the state courts 


© Ariz., P. U. R. 1922 C 658; Cal. P. U. R. 1922 C 97; P. a R. 1924 D 
68; P. U. R. 1925 C 627; P. U. R. 1931 A 132; Ga. P. U “ste E 461; 
Ill., P. U. R. 1915 F 235; P. U. R. 1916 B 24; P. U. R. {O18 'E 74; P. U. 
R. 1920 E 461; P. U. R. 1924 A 213; Ind. P. U. R. 1920 B 813; %. U. R. 
1922 C 348; P. U. R. 1924.A 1; P. U. R. 1930 D 481; P. U. R. 1931 D 455; 


Kan., P. U. R. 1918 C_55; P. U. R. 1922 A 321; Me. ‘P. U.R. oF & aa 


E 350; P. U. R. 1923 X30; P. U. R. 1923 A 711; "P. U. R. 1924 B 32; 
Monrt., P. U. R. 1929 B 176; P. U. R 1929 E, 557; Mo., P. U. R. 1915 C 1017; 
P. U. R. 1922 A 466; N. J., P. U. R. 1925 C 767; P. U. R. 1925 D 60; 
N. Y¥., P. U. R. 1921 E 798; P. U. R. 1923 B 545; Ore., P. U. R. 1919 D 
345; Ohio, P. U. R. 1920 C 534; P.U.R. a A 332; P. U. R. 1931 C 162; 
Va., P. U. R. 1920 F 49; Wash., P. U. R. 1923 D 113; W. Va. P. U. 
1917 A 577; P. U. R. 1922 A 657; P. U. R. 1927 B 805 ; Wis., P. U. 
1925 D 661; P. U. R. 1926 B 628; P. U. R. 1927 A 581; P. U. "R. 1927 
212: FU. ’R. 1929 B 597; P. U. R. 1930 A 199; P. Uv. R. 1931 C 285; 
U. R. 1931 E 101. 

7 Note (1931) 40 Yale L. J. 1088. 

8 282 U. S. 133, 51 Sup. Ct. 65, 75 L. ed. 255 (1930). 

® City of Houston v. Southwestern Bell Telephone Co., 259 U. S. 318, 42 
Sup. Ct. 486, 66 L. ed. 961 (1922); State of Missouri ex rel. Southwestern 
Bell Telephone Co. v. Public Service ew ri of Missouri, 262 U. S. 276, 
43 Sup. Ct. 544, 67 L. ed. 981, 31 A. L. R. 807 (1923); United Fuel Gas Co. 
v. Railroad Commissioners of Kentucky, 278 U. S. 300, 49 Sup. Ct. 150, 73 
L. ed. 390 (1929). 

10 Southwestern Telegraph and Telephone Co. v. City of Houston, 268 Fed. 
878 (S. D. Tex. 1920); Southern Bell Telephone and Telegraph Co. v. Rail- 
road Commissioners of South Carolina, 299 Fed. 615 (E. D. S. C. 1923); 
Indiana Bell Telephone Co. v. Public Service Commission of Indiana, 300 Fed. 
190 (Ind. 1924); Chesapeake and Potomac Telephone Co. of Baltimore v. 
Whitman, 3 F. (2d) 938 (Md. 1925); Southern Bell Telephone and Tele- 
graph Co. v. Railroad Commissioners of South Carolina, 5 F. (2d) 77 (E. D. 
S. C. 1925); Northwestern Bell Telephone Co. v. Stillman, 6 F. (2d) 663 
(Neb. 1925); Citizens Gas Co. of Hannibal v. Public Service Commission of 
Missouri, 8 F: (2d) 632 (W. D. Mo. 1925); Pacific Telephone and Telegraph 
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had also adopted this rule.*_ Prior to the Smith v. Illinois Bell Tele- 
phone Company case,’* a few state courts had refused to allow an 
intercorporate charge as an operating expense upon the failure to 
show the cost of the service.* 

The Michigan Supreme Court in 1924 approved the four and one- 
half per cent license contract of the American Telephone and Tele- 
graph Company as an operating expense of the Michigan State 
Telephone Company, but there was a strong dissent by Justice 
Wiest.** In 1929 the same court refused to allow this as an operat- 
ing expense and thus reversed itself.?® 

In Smith v. Illinois Bell Telephone Company,’ the Supreme Court 
of the United States held that the charges made by a parent com- 
pany to its subsidiary are not reasonable unless there is evidence as 
to the cost to the parent company of the particular services rendered 
to its subsidiary.17 This decision removed the necessity of showing 
the bad faith of the directors before the intercorporate contract could 
be questioned, but it did not indicate the procedure of obtaining evi- 
dence to support the cost of the service rendered by the parent com- 
pany to its subsidiary. Federal District Courts have followed this 
decision in a reversal of their former position."* 


Co. v. Whitcomb, 12 F. (2d) 279 i, D. Gm i New York Telephone 


Co. v. Prendergast, 36 F. (2d) 54 (S. D. N. Y. 1929) : Illinois Bell Tele- 
phone Co. v. Moynihan, 38 F. (2d) 77 (N. D DL 1930). 

11 State Public Utility Commission ex rel. City of § Springfield Vv. ——_ 
Gas and Electric Co., 291 Ill. 209, 125 N. E. 891 vig ); State ex rel. Hop- 
kins v. Southwestern Bell Telephone Co., 115 Kan. 223 P. 771 (1924); 
City of Detroit v. Michigan Railroad Commission, 500 7 Mich. 395, 177 N. W. 
306 (1920); Michigan Public Utility Commission v. Michigan State Tele- 
phone Co., 228 Mich. 658, 200 N. W. 349 (1924) ; City of Cleveland v. Public 
Utility Commission, 102 Ohio St. 341, 131 N. E. 714 (1921); City of Cincin- 
nati v. Public Utility Commission, 113 Ohio St. 259, 148 N. E. 817 (1925); 
City of Huntington v. Public Service Commission, 101 W. Va. 378, 133 S. E. 
144 (1926). 

12 Supra note 8. 

13 People ex rel. Potter v. Michigan Bell Telephone Co., 246 Mich. 198, 224 
N. W 438 (1929); State ex rel. Southwestern Bell Telephone Co. v. Public 
Service Commission of Missouri, 233 S. W. 425 (Mo. 1921); State of Mo. 
ex rel. City of St. Joseph v. Public Service Commission, 325 "Mo. 209, 30 S. 
W. (2d) 8 (1930); Chesapeake and Potomac Telephone Co. v. Virginia, 147 
Va. 43, 136 S. E. 575 (1927). 

14 Michigan Public Utility Commission v. Michigan State Telephone Co., 
228 Mich. 658, 200 N. W. 749 (1924). 

15 People ex rel. Potter v. Michigan Bell Telephone Co., 246 Mich. 198, 224 
N. W. 438 (1929). 

16 Supra note 8. 

17 This case has been fully discussed. (1931) 40 Yare L. J. 809; (1931) 
44 Harv. L. Rev. 833; (1931) 19 Cau. L. Rev. 431. 

18 Michigan Bell Telephone Co. v. Odell, 45 F. (2d) 180 (E. D. Mich. eh ; 
Western Distributing Co. v. Public Service Commission of Kansas, 58 F. (2d 
241 (Kan. 1931); Columbus Gas and Fuel Co. v. City of Columbus, — 4 
( Supp.) —, P. U. R. 1932 B 4; Wabash Valley Electric Co. v. Singleton, 1 

F. (Supp.) 106 (S. D. Ind. 1932). 
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In Western Distributing Company v. Public Service Commission 
of Kansas, the United States Supreme Court extended the rule of 
the Smith case by indicating the procedure to make the rule of the 
Smith case effective.* This was a case of a Kansas corporation 
operating a natural gas distributing system in Kansas. It purchased 
its gas from its own parent company. The local distributing com- 
pany applied for an increase of rates and the Commission refused 
this petition because of the refusal by the applicant to produce evi- 
dence as to the reasonableness of the rate paid for the gas to its 
parent company. In a hearing before a statutory three judge court 
upon a bill to enjoin the enforcement of the existing rate, the bill 
was dismissed on the grounds that the applicant had not exhausted 
his administrative remedy, because of his refusal to produce the re- 
quired evidence. The Supreme Court in affirming the decision held 
that to inquire into the reasonableness of an intercorporate charge 
is not an unwarranted interference with interstate commerce, and 
also that where there is a close intercorporate relationship, a state 
commission upon an application to it for a rate increase is entitled 
to the production of evidence showing the reasonableness of the in- 
tercorporate charge in determining the reasonableness of the local 
rate.2° The rule of this case places a burden upon the applicant for 
a rate increase to produce the necessary evidence to establish the 
reasonableness of an intercorporate charge. 

It is altogether probable that the protests and decisions of the state 
commissions may have been instrumental in bringing about the deci- 
sions of the Smith case and the Western Distributing Company case 
in permitting the commissions to place the burden upon a utility 
which is petitioning for a rate increase to prove the reasonableness 
of the intercorporate charge. The next step should be to permit the 
commissions to place this same burden upon a utility in a rate case 
commenced by the commission to lower the rates as had been done 
by the Wisconsin Commission,”* even before the decision of the 
Smith case. 

While a public utility is permitted to earn a fair return, the hold- 
ing company device has enabled the public utilities promoters to 
increase the amount of their returns over the permitted amount. This 
device has been subjected to criticism by the note writers with vari- 





19 285 U. S. 119, 52 Sup. Ct. 283, 76 L. ed. 655 (1932). 
20 (1932) 41 Yate L. J. 929; (1932) 80 U. or Pa. L. Rev. 1024. 


21 Re Wisconsin Fuel and Light Co., P. U. R. 1927 E 212; Re Wisconsin 
Public Utility Co, P. U. R. 1930 A 119. 
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ous suggestions of improved methods of regulation.?* The decisions 
of the United States Supreme Court in the Smith case and the West- 
ern Distributing Company case are steps by this court to aid the state 
regulation of the holding companies. GerRALD J. MEINDL. 


JURISDICTION OF THE INTERSTATE COMMERCE COMMISSION 
Over Rapio BROADCASTING 


The Interstate Commerce Commission has recently denied that its 
jurisdiction extends to radio broadcasters. In the Sta-Shine case, 
which is the first to be filed with the Commission attacking the rates, 
charges, rules, regulations, and practices of a broadcasting company,” 
complainant asked that Station WGBB, of Freeport, N. Y., be com- 
pelled* to pay reparation for allegedly unreasonable rates and dis- 
criminatory practices. Defendant questioned the jurisdiction, and 
upon hearing the case was dismissed. 

A contrary decision would have greatly enlarged the powers of 
the Commission, and would have brought within its jurisdiction some 
600 broadcasting stations now operating within the United States. A 
new and increasingly important field would have been opened, there- 
by lending a greater dignity to an already powerful tribunal. The 
decision, in view of a contrary tendency on the part of administrative 
boards, is commendable.* 

One ground upon which the decision rests cannot be assailed. The 
other appears very dubious. The first of these is that, broadly speak- 
ing, a radio broadcaster is not a common carrier and, therefore, not 
within the terms of the Interstate Commerce Act. Section 1 of this 
Act® gives the Commission jurisdiction over common carriers en- 
gaged in the interstate transmission of intelligence by wire or wire- 
less. The same section® states that such common carriers shall in- 


22 RipLeEY, MAIN STREET AND WALL StrEET (1927); Lilienthal, Recent De- 
velopments in the Law of Public Utility Holding Companies (1931) 31 Con. 
L. Rev. 189; Bonbright, Recent Developments in the Law of Public Utility 
Holding Companies (1931) 31 Con. L. Rev. 208; Bonbright, Can We Curb 
the Holding Company? (1932) THe New REPUBLIC, Nov. — De Long, 
Holding Company Practices that Invite Regulation (1932) P. U. F. (Dec. 22d) 
733; (1931) 44 Harv. L. Rev. 833; (1931) 40 Yate L. J. 809. 

1 Sta-Shine Products Co. v. Station WGBB, 188 I. C. C. 271 (1932). 

2 See the language of the decision. 

8 By virtue of authority conferred by Interstate oo a Act, sec. 16, par. 
1 (1910), 36 Star. L. 554 (1910), 49 U. S. C. 16 (1926). 

4 Beck, Our WonpDERLAND oF BureAucracy (1932); VAN ViEcK, ADMIN- 
ISTRATIVE CONTROL OF ALIENS (1932). 

5 Interstate ye Act, sec. 1, par. (1) (1920), 41 Srar. L. 474 (1920), 
49 U. S. C. 1 (1926). 

Ya ys Commerce Act, sec. 1, par (3) (1920), 41 Star. L. 474 (1920), 
49 U. . 1 (1926). 
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clude telegraph, telephone, and cable companies operating by wire or 
wireless, and all persons, natural or artificial, engaged in such trans- 
mission as common carriers for hire. “Transmission” is defined as 
“the transmission of intelligence through the application of electrical 
energy or other use of electricity, whether by means of wire, cable, 
radio apparatus, or other wire or wireless conductors or appliances.” 

It cannot be denied that broadcasting is a form of interstate com- 
merce,’ and that radio stations are subject to the regulatory control 
of Congress.* But the fact that a service is within the commerce 
clause of the Constitution does not subject it to the jurisdiction of 
the Interstate Commerce Commission. It must, by the terms of the 
Act, be also a common carrier. No law has been found bearing di- 
rectly upon the question of whether or not a broadcaster is a com- 
mon carrier, and the language of the Sta-Shine decision implies that 
the point has not been previously adjudicated. It is certainly the 
first time it has been raised before the Commission. 

It seems basic, however, that a radio station is not a common car- 
rier. Broadcasting is done under private contract, and only for such 
clientele as the broadcaster wishes to serve. The business is essen- 
tially one of advertising. The stations cannot accommodate all who 
wish to use their services, as it is essential to their success that the 
programs be selected with a view to public interest. To conduct the 
programs otherwise would be to jeopardize the business. Broad- 
casters do not hold themselves out to serve any and all who wish to 
take advantage of their facilities, and the chief characteristic of a 
common carrier® is therefore lacking. 

A close analogy may be drawn between a broadcasting station and 
a newspaper. The former sends paid advertisements over the air to 
listeners in a number of states. The latter sends advertisements in 
print to a multitude of readers. Both forms of advertisement are 
paid for, and the advertisers reserve the right to deal with whom 
they please. 





7 Station WBT v. Poulnot, 46 F. (2d) 671 (E. D. S. C. 1931). 

8 KFKB Broadcasting Association v. Federal Radio Commission, 60 App. 
D. C. 79, 47 F. (2d) 670 (1931); Technical Radio Laboratory v. Federal 
Radio Commission, 59 App. D. C: 125, 36 F. (2d) 111, 6 A. L. R. 1355 
(1929) ; City of New York v. Federal Radio Commission, 59 App. D. C. 129, 
36 F. (2d) 115 (1929), certiorari denied, 281 U. S. 729, 50 i Ct. 246, 74 
L. ed. 1146 “ows ; Chicago Federation of Labor v. Federal Radio Commis- 
sion, 59 App. D. C. 333, 41 F. (2d) 422 (1930); Whitehurst v. Grimes, 21 F. 
(2d) 787 ie D. Ky. 1927) ; White v. Federal Radio Commission, 29 F. (2d) 
113 (N. D. Ill. 1928) ; United States v. American Bond & Mortgage Co., 31 
F. (2d) 448 (N. - Til. 1929) ; a Electric Co. v. Federal Radio Com- 
mission, 58 App. D. C. 386, 31 F. (2d) 630 (1929); 35 Op. Atty. _"h 126 
(1926); Davis, Law or Rapio CoMMUNICATION (2d ed. 1930), 29 2 
WILLouGcHBY, gm oF THE Unitep States (1929) sec. 427; 5 ¥- 
(1928) 26 Micu. L. Rev. 9 

® McIntyre v. Harrison, 73 Ga. 65, 157 S. E. 499 (1931). 
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It is well settled that publishing a newspaper is a strictly private 
business,’ and that the publishers may contract as they will.1 The 
business is not affected with such a public interest as to give the state, 
or any of its agencies, a regulatory power over its charges. The 
same reasoning seems to apply to broadcasters. 

The other ground upon which the decision rests appears clearly 
untenable. Stated briefly, the argument is as follows: The Trans- 
portation Act,* the latest general amendment to the Act to Regulate 
Commerce, was passed on February 28, 1920. The first attempt at 
public broadcasting was not made until the late fall of that year. 
The language of the Act is broad enough to cover radio broadcast- 
ing,!* but broadcasting was not specifically named therein. Broad- 
casting was not known at the time of the passage of the Act, and 
hence Congress could not have intended that it be included within 
the meaning of the words. Comissioner Porter dissents, and it is 
believed rightly, from this view. 

The fact that something was not in existence or was not invented 
at the time of the passage of a statute does not mean that the statute 
does not cover that thing after it comes into existence or is invented.** 
It is a general rule of statutory construction that “legislative enact- 
ments, in broad and comprehensive terms, prospective in operation, 
apply alike to all persons, subjects and business within their general 
scope coming into existence subsequent to their passage.”** “A 
general law may, and frequently does, originate in some particular 
case or class of cases which is in the mind of the legislature at the 
time, but so long as it is expressed in general language the courts 
cannot, in the absence of express restrictions, limit its application 
to those cases, but must apply it to all cases that come within its 
terms and general policy and purpose. Hence, statutes framed in 
general terms apply to new cases that arise, and to new subjects that 
are created, from time to time, and which come within their general 
scope and policy.” *¢ 


ey % Commerce Publishing Co. v. Tribune Co., 286 Fed. 111 (C. C. 
. /th, " 

11 Freidenburg v. Times Publishing Co., 170 La. 3, 127 So. 345 (1930); 
Mack v. Costello, 32 S. D. 511, 143 N. W. 950, Ann. Cas. 1916A 384 (1913) ; 
Commonwealth v. Boston Transcript Co., 249 Mass. 477, 144 N. E. 400, 35 
A. L. R. 1 (1924). Contra: Uhlman v. Sherman, 22 Ohio N. P. (Nn. s.) 225. 

12 41 Srar. L. 474 (1920). 

18 This statement is made in the Sta-Shine decision. 

14 Infra notes 15 to 25. 

15 Schus v. Powers-Simpson Co., 85 Minn. 447, 89 N. W. 68, 69 L. R. A. 
887 (1902). 

16 State v. St. Paul, M. & M. Ry. Co., 98 Minn. 380, 108 N. W. 261, 8 Ann. 
Cas. 1047, 28 L. R. A. (Nn. s.) 298 (1906); People v. Roberts, 148 N. Y. 360, 
42 N. E. 1082, 31 L. R. A. 399 (1896). 
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A logging railroad has been held to be within the terms of a statute 
relating to railroads, although at the time of the passage of the stat- 
ute there were no logging railroads in existence.*7 Similarly, a mov- 
ing picture house has been held to be within the terms of a Sunday 
blue law, although “movies” were unknown when the statute was 
passed.*® And, under the same circumstances, “talkies” are held to 
be within a statute relating to “movies.” *® Tariff laws are made for 
the future, and the fact that at the date of an act imposing duties 
goods of a certain kind had not been manufactured does not with- 
draw them from the class to which they belong when the language 
of the statute clearly and fairly includes them.”° A provision in a 
railroad charter defining the rights and duties of a corporation with 
relation to streets and highways may be held to apply, not only to 
existing streets and highways, but also to those subsequently laid out 
and opened.”* 

Taxicabs are within the terms of a Pennsylvania statute of 1889, 
although taxicabs were unknown at that time.2? And an automobile 
has even been held to be a wagon within the meaning of an ordinance, 
passed before automobiles were invented, prohibiting the presence of 
“advertising trucks, vans, or wagons” upon certain streets.2* Other 
cases, similar to those mentioned above, are set forth in the foot- 
notes.** 

The most persuasive authority directly on the point raised herein 
is found in Volume 35 of the Opinions of the Attorney General.” 
The Secretary of Commerce called upon the Attorney General to de- 
termine whether radio broadcasters were within the terms of the Act 
of August 13, 1912. The reply, in part is as follows: ‘While the 


17 Conter v. Coharie Lumber Co., 160 N. C. 8, 75 S. E. 1074 (1912); Schus 
v. Powers-Simpson Co., supra note we; McAunich v. Mississippi & M. R. Co., 
20 Iowa 338 (1866) ; ‘Hemphill v. Lumber Co., 141 N. C. 498, 54 S. E. 420 
(1906); Witsell v. Railroad, 120 N. C. 57, 27 S. E. 125 (1866) ; ; Cratt v. 
Timber Co., 132 N. C. 156, 43 S. E. 597 (1903); Simpson v. Lumber Co., 133 

N. C. 96, 45 S. E. 469 (1903). 
awe v. State, 82 Tex. Crim. 1, 197 S. W. 982, L. R. A. 1918B 354 

19 Re Fox Film Corp., 295 Pa. 461, 145 Atl. 514, 64 A. L. R. 499 (1929). 

20 Newman v. Arthur, 109 U. S. 132, 35 Sup. Ct. 88, 27 L. ed. 883 (1883) ; 
Pickhardt v. Merritt, 132 U.S. we 10 Sup. Ct. 80, 33 L. ed. 353 (1889). 

21 State v. St. Paul, M. & M. Ry. Co., supra note 16. 

22 Commonwealth v. Quaker City Cab Co., 287 Pa. _ 134 Atl. 404 (1926). 

23 Fifth Avenue ae Co. v. New York, 194 N. Y. 19, 86 N. E. 824, 16 
Ann. Cas. 695, 21 L. R. A. (Nn. s.) 744 (1909). 

24 Adams v. Wood, 2 Cranch ._ 2 L. ed. 297 (U. S. 1804); Faulkner v. 
City of Keene, 155 Atl. 195 (N. H. 1931); Commonwealth v. "Welosky, 276 
Mass. 398, 177 N. E. 656 (1931); Hazleton v. Interstate Stage Lines, 82 N. 
H. 327, 133 Atl. oe (1926) ; State v. Fahey, 32 Del. 504, 126 Atl. 730 (1924). 
But cf. Franklin & P. R. Co. v. Shoemaker’s Committee, 156 Va. 619, 159 
S. E. 100 (1931) and collected eng 

25 35 Op. Atty. Gen. 126 (1926). 
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Act of 1912 was originally drafted to apply primarily to wireless 
telegraphy, its language is broad enough to include wireless teleph- 
ony as well; and this was clearly the intention of its framers.” 
Broadcasting is a form of wireless telephony,”* and the Attorney 
General and the Interstate Commerce Commission are therefore in 
apparent disagreement as to the inclusiveness of statutes passed be- 
fore radio broadcasting came into general use. 

Not only statutes but also the Federal Constitution operates upon 
modes of interstate commerce unknown to the framers, “and it will 
operate upon any new modes of such commerce which the future 
may develop.” *7 The language of the Debs case is very explicit. 
The common law also looks to the future, and is to be determined 
in the light of a new and constantly developing industrial and social 
order.”® 

These decisions, taken with the rule that courts should liberally 
construe legislative intention as to adaptation of statutes to future 
use,”® seem to point clearly to the conclusion that the language of the 
Transportation Act is broad enough to include at least those radio 
broadcasters who hold themselves out to be common carriers of in- 
telligence and who offer their services to all who desire them. 

In support of its view respecting statutory construction the ma- 
jority of the Commission cites the following three cases: United 
States v. Chase.°° This case involves a criminal statute passed in 
1876 prohibiting the sending of obscene books, pamphlets, pictures, 
papers, writings, prints, or other publications of indecent character 
through the mails. The specific question there was whether a letter 
is a “writing” and therefore within the statute. It was held that it 
was not, but the case is not in point because letters were well known 
before 1876. 

Church of the Holy Trinity v. United States.** This case decides 
that pastors and rectors are not within the language of a criminal 
statute preventing the importation of foreigners under agreement to 
perform labor or service of any kind in the United States. It is not 
pertinent to the question raised herein. 

McBoyle v. United States.** The National Motor Vehicles Theft 


26 Sta-Shine Case, supra note 1. 

27 In re Debs, 158 U. S. 564, 15 Sup. Ct. 900, 39 L. ed. 1092 (1895); Pensa- 
cola Telegraph Co. v. Western Union Telegraph Co., 96 U. S. 1, 24 L. ed. 
708 (1877). 

28 State v. Jacksonville Terminal Co., 90 Fla. 721, 106 So. 576 ( =), 

onal Crerar Clinch Coal Co. v. City of Chicago, 341 Il). 47, 173 N. 


80 135 U. S. 255, 10 Sup. Ct. 756, 34 L. ed. 117 (1890). 
81 143 U. S. 457, 12 Sup. Ct. 511, 36 L. ed 226 (1892). 
82 283 U. S. 25, 51 Sup. Ct. 340, 75 L. ed. 816 (1931). 
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Act,** which imposes a penalty upon anyone who transports in inter- 
state commerce a motor vehicle knowing it to have been stolen, and 
which defines “‘motor vehicle” as including “an automobile, auto- 
mobile truck, automobile wagon, motor cycle, or any other self-pro- 
pelled vehicle not designed for running on rails,” does not apply to 
aircraft. The case decides that an “aircraft” is not a “vehicle,” and 
is not in point because airplanes were invented and in use before 
the statute was passed in 1919. 

The result reached by the Commission would seem to be desir- 
able. Radio broadcasters are not, as they now operate, common car- 
riers. But the decision is authority for the proposition that a broad- 
caster would not be subject to the jurisdiction of the Commission 
even if he held himself out to accommodate all who sought his serv- 
ices. Such a proposition appears clearly contrary to the intention 
of Congress as expressed in the Transportation Act and interpreted 
in the light of the decisions herein contained. 

Puitip F. HERRICK. 


SPECIFIC PERFORMANCE IN FEpERAL Courts UNDER STATE 
ARBITRATION LAWS 


Trade expansion has ever demanded that commercial rules and 
practices be crystallized into principles of law. To encourage busi- 
ness the common law was extended to support the negotiability of 
promissory notes! and the validity of assignments.? Frequent usage 
of bills of lading drawn to order has led the law to accept them as 
negotiable*® documents of title. Arbitration, another old custom‘ of 
merchants, has long been struggling for recognition in the courts. 
Agreements to arbitrate, while not illegal, were revocable and unen- 
forceable at common law.’ The modern world of commerce, how- 
ever, has attempted to change the law by effecting the enactment of 
state arbitration statutes and the United States Arbitration Act.® 

The federal statute is limited to controversies’ arising within ad- 
miralty jurisdiction, interstate commerce, and commerce with foreign 


3341 Strat. L. 324 (1919), 18 U. S. C. 408 (1926). 

1 Srat. oF ANNE, c. 9 (1705). 

21 Wuuiston, Contracts (1920) sec. 410. 

31 Wuuiston, SALES (2d ed. 1924) sec. 282. 

* Baum and Pressman, The Enforcement of Commercial Arbitration Agree- 
ments in the Federal Courts (1930) 8 N. Y. U. L. Q. Rev. 239. 

53 Wuuiston, Contracts (1920) secs. 1421, 1719, and 1724; Note (1914) 
47 L. R. A. (n. s.) 337-448, 2 R. C. L. 36,6 RK. C.  & 752, 6 R. C. L. Supp. 91. 

6 43 Stat. L. 883 (1925), 9 U. S. C. secs. 1-15 (1926). 

743 Srar. L. 883 (1925), 9 U. S. C. sec. 1 (1926). 
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nations. The Act® leaves a comparatively wide field for the opera- 
tion of arbitration proceedings under state law. In view of the 
narrow scope and the meager judicial interpretation® of the United 
States Arbitration Act, this discussion will be confined to cases in 
federal courts under state laws. 

At the present time, the law is well settled that state arbitration 
enactments are not binding upon the courts of the United States. 
The statutes’® usually provide for specific performance of executory 
agreements to arbitrate; these agreements are made valid, irrevoca- 
ble, and enforceable. The Conformity Act" requiring federal courts 
to follow the modes of proceeding in state courts is declared inap- 
plicable since it excludes’? equity and admiralty causes and specific 
performance of arbitration agreement is equitable. This exception 
has forced the courts to discriminate sharply between mere proce- 
dural remedies and substantive rights enforceable in equity.** If a 
state law determines substantive rights, such as rights of way and 
mining rights, the federal courts follow the state rule.* On the 
other hand, if the statute confers another method of enforcing a 
right already cognizable, the federal courts hold that only a remedy 
and no new right is created.** Federal decisions unanimously place 
state arbitration laws in the latter class.*® 


A study of “rights” as distinguished from “remedies” requires an 


8 Supra note 6. 

® Marine Transit Corp. v. Drefus, 49 F. (2d) 215 (C. C. A. 2d, 1931), aff'd, 
284 U. S. 263, 52 Sup. Ct. 166, 76 L. ed. 282 (1931); Danielson v. Entre 
Rios Rys. Co., 22 F. (2d) 326 (D. C. Md. 1927); Ex parte De Simone, 36 
F. (2d) 773 (C. C. A. 2d, 1929); In re Thurston, 48 F. (2d) 578 (C. C. A. 

q ; In re Woerner, 31 F. (2d) 283 (C. C. A. 2d, 1929); In re Worces- 
ter Silk Mills Corp. 50 F. (2d) 966 (D. C. N. Y. 1927); The Beechwood, 
35 F. (2d) 41 (D. C. N. Y. 1929); The Fredensbro, 18 F. (2d) 983 (D. C. 
Pa. 1927); The Hartsbridge, 57 F. (2d) 672 (C. C. A. 2d, 1932); The Silver- 
brook, 18 F. (2d) 144 (D. C. La. 1927); The Volsino, 32 F. (2d) 357 (D. C. 
N. Y. 1929) ; Zip Mfg. Co. v. Pep. Mfg. Co., 44 F. (2d) 184 (D. C. Del. 1930). 

10N. Y. Laws (1920) c. 275, Canmt’s Consotipatep LAws or New York 
(1930) c. 2, art. 2, sec. 2; N. J. Comp. Strat. Supp. (1924) p. 86; Car. Cope 
Civ. Proc. (Deering, 1931) sec. 1280. See also Cau. Civ. Cope sec. 3390, for 
a statement that an agreement to submit a controversy to arbitration will not 
be specifically enforced. 

For a different wording of the statutes see Mass. Gen. Laws (1921) c. 251 
as se by Acts 1925, c. 294, sec. 5. 

U. S. Rev. Stat. sec. 914, 28 U. S. C. sec. 724. 

22 Supra note 11. 

13 Scott v. Neely, 140 U. S. 106, 11 Sup. Ct. 712, 35 L. ed. 358 (1891); Mis- 
sissippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75, 37 L. ed. 1052 (1893) ; 
Ae Jones Co. v. Hanssen, 261 U. S. 491, 43 Sup. Ct. 454, 67 L. ed. 763 

1923). 

14 Dosie, FepERAL Procepure (1928) sec. 143. 
ao v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. ed. 873 

16 Red Cross Line v. Atlantic Fruit Co., 264 U. S. 109, 44 Sup. Ct. 274, 68 
L. ed. 582 (1924); Lappe v. Wilcox, 14 F. (2d) 861 (D. C. N. Y. 1926). 
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analysis of border line cases about which intelligent men differ.’* 
The term “right” is difficult to define because it includes the concept 
of enforceability by legal remedies.1* The term “remedy” may some- 
times connote substantive rights. A court has said that whenever the 
law undertakes to redress a wrong not previously recognized, crea- 
tion of the remedy involves creation of a new right.4® This state- 
ment seems historically correct” in spite of the theory that rights 
may exist without remedies to enforce them.** The Supreme Court 
of the United States in passing upon the converse of the proposition 
has declared that if a right is already subsisting at law, new methods 
of enforcement affect only remedies.” 

There are weighty considerations upholding the Supreme Court’s 
view. The federal courts have only the jurisdiction conferred upon 
them by the Constitution of the United States and Congressional 
enactments pursuant thereto.2* As the Constitution recognizes the 
difference between law and equity** the judiciary must preserve the 
distinction. A truly national judiciary should depend upon national 
laws for jurisdiction and prohibit state statutes from enlarging”® or 
impairing®® its equity powers. This reasoning protects the constitu- 
tional right of trial by jury in suits at common law.?’ The principle 
of limited powers and states’ rights restrains the exercise of juris- 
diction by the federal courts except in clear cases. The conflicting 
principle of independence and sovereignty demands that the courts 
of the United States be free from limitation under state law. 

A recent case*® following the decisions of the Supreme Court has 
raised a nice point of law. The plaintiff corporation assumed that 






17 See voy oy | setem in the following cases: Cates v. Allen, 149 U. S. 
451, - Sup. Ct. 883, 37 L. ed. 804 (1893); Jacobus v. Colgate, 217 N. Y. 235, 
111 N. E. 837, P vom yh 1917 E, 369 (1916). 

18 Hohfeld, "Fundamental Legal ‘Conceptions (1913) 23 YaLe L. J. 1 
ma v. Colgate, 217 N. Y. 235, 111 N. E. 837, Ann. Cas. lay E, 369 

20 MorGAN, THE Stupy oF THE Law (1926) p 

21] WILLISTON, Contracts (1920) secs. 132° Ae 133. Conriict or Laws 
RESTATEMENT (Am. L. Inst. 1930) sec. 9. 

22 Pusey and Jones Co. v. Hanssen, 261 U. S. 491, 43 Sup. Ct. 454, 67 L. ed. 
763 (1923). 

23 DosiE, FEDERAL ProcepurE (1928) sec. 14; Rost, FEDERAL JURISDICTION 
AND ProcepureE (3d ed. 1926) sec. 13 

24 THE CoNSTITUTION OF THE UNITED States, art. 3, sec. 2. 

25 Pusey and Jones Co. v. Hanssen, supra note 22; Scott v. Neely, 140 U. 
S. vg 11 Sup. Ct. 712, 35 L. ed. 358 (1891) ; Whitehead v. Shattuck, supra 
note 

26 Mississippi Mills v. Cohn, 150 U. S. 202, 14 Sup. Ct. 75, 37 L. ed. 1052 
(1893). For other cases upon the same point see Dosir, FepERAL ProcEDURE 
(1928) sec. 170. 

27 Rosé, FEDERAL JURISDICTION AND ProcepurE (3d ed. 1926) sec. 200. 


28 California ix = Apricot Growers’ Association v. Catz American Co., 
60 F. (2d) 788 (C. C. A. 9th, 1932). 
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the California arbitration statute, providing for specific performance, 
conferred substantive rights. It petitioned the federal district court 
for specific performance of an arbitration agreement upon the 
ground of diverse citizenship.” The effectiveness of state arbitra- 
tion laws as bars to actions in federal courts has repeatedly been 
denied ;*° the present case is believed to be the first to invoke affirm- 
atively the aid of the federal courts in the enforcement of a state 
arbitration statute. The lower court’s decree ordering specific per- 
formance was reversed in the appellate court. 

State arbitration laws might be interpreted to create substantive 
rights.**_ The fine distinction drawn by the courts between “rights” 
and “remedies” cannot be justified from a practical point of view. 
A state court has held that by consenting to arbitrate a party may 
waive his right to trial by jury.*? In federal courts an action for 
damages will lie for breach of an executory agreement to arbitrate,** 
but only nominal damages** will be awarded. The remedy at law 
is inadequate to protect a recognized right; a law providing for 
specific performance enlarges the right in a substantial manner.** 
The relief offered at law upon the original subject matter is clearly 
outside the contemplation of the parties. The remedy is inadequate 
because it fails to give what the parties desire; 1%. e., prompt settle- 
ment without expensive litigation and delay. 

State arbitration laws should be interpreted to create substantive 
rights. There are two propositions concerned with policy to sup- 
port this statement. The first is that the United States Arbitration 
Act** has marked a change in the attitude the federal courts should 
hold toward arbitration statutes. The federal Act*’ is constitutional** 
and should change the rule that arbitration agreements tend to oust 
the courts of jurisdiction.*® The objection that arbitration enforce- 
ment is ill adapted to the procedure of the courts cannot now be 
maintained. The Act*® makes a specific provision for procedural de- 


2928 U.S. C. sec. 41 (1926); Jup. Cone sec. 24. 

30 Atlantic Fruit Co. v. Red Cross — t. A = 218 (C. C. A. 2d, 1924); 
Lappe v. Wilcox, 14 F. (2d) 861 (N. D 26). 

31 Note (1923) Yate L. J. 193; Note (19295 2 Harv. L. R. 801. 

32 Berkowitz v. Arbib and Houlberg, 230 N. Y. 261, 130 N. E. 288 (1921). 

33 Aktieselskabet K. F. K. v. Redieri Aktiebolaget Atlanten, 250 Fed. 935 
(C. C. A. 2d, 1918), aff'd, 252 U. S. 313, 40 Sup. Ct. 332, 64 L. ed. 586 (1920) ; 
Munson v. Straits of Dover S. S. Co., 99 Fed. 787 (S. D. N. Y. 1900), afd, 
100 Fed. 1005 (C. C. A. 2d, 1900). 

34 Supra note 33. 

35 Supra note 31. 

36 Supra note 6. 

37 Supra note 6. 

88 Marine Transit Corp. v. Dreyfus, 284 U. S. a7, 52 Sup. Ct. 166, 76 L. ed. 
282 (1931). See Note (1932) 45 Harv. L. Rev. 925. 

39 Supra note 5. 
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tails.** The second proposition is that commerce needs the enforce- 
ment of arbitration agreements. Business men know that technical 
complications in commerce and engineering can be more intelligently 
solved by experts than jurors. They have witnessed the tactics of 
delay employed by attorneys to wear their opponents out of court. 
Arbitration will not permit antiquated rules of evidence to hinder 
justice.“ Business** and the bar** have participated in securing 
legislation to validate agreements to arbitrate. The courts, there- 
fore, should adapt the law to the promotion of commerce and trade. 
Joun J. Morris. 


JuRISDICTION OF FEDERAL TRADE COMMISSION Over PaIp 
TESTIMONIAL ADVERTISING 


The Federal Trade Commission in its most recent report estimates 
that 20,000 false and misleading advertisements were discontinued 
or revised as a result of the activities of its Special Board during the 
last fiscal year. In the same report it is stated that the Special Board 
has given its “special attention . . . in the past year, with substantial 
results, to . . . puzzle contest advertisements, paid testimonials, luck 
charms, and excessive earnings for prospective agents.”? Only in 
recent years has the Federal Trade Commission ventured to deal di- 
rectly with these well-known types of advertising. As to “paid testi- 
monials” the Commission has found the first court to deal with this 
subject unsympathetic with its crusade. A new chapter in the al- 
ready extensive history of judicial interpretation of Section 5 of the 
Federal Trade Commission Act* was opened by the recent decision in 
Northam Warren Corporation v. Federal Trade Commission.* The 
Northam Warren Corporation, manufacturers of “Cutex” manicure 
preparations, through an advertising agency, paid various sums of 
money for testimonials of women, famous in the social and theatrical 
world, and used these indorsements in advertising in several national 


40 Supra note 6. 

4143 Stat. L. secs. 883, 884, and 885 (1925), 9 U. S. C. secs. 3-13 (1925). 

42 Popkin, Judicial Construction of the N. Y. Arbitration Law of 19203 
(1926) 11 Corn. L. Q. 329, 342. 

43 Baum and Pressman, supra note 4 at 247. 

44 (1925) 50 A. B. A. Rep. 135-162. 

1 ANNUAL REPORT OF THE FEDERAL TRADE Commission (1932) 47. The 
Special Board, composed of three attorneys, was created in May, 1929, to handle 
all of the Commission’s false and misleading advertisement complaints. AN- 
NUAL REPORT OF THE FEDERAL TRADE CoMMISSION (1929) 55. 

2 Id. at 46. 

338 Stat. L. 717 (1914), 15 U. S. C. sec. 45 (1926). 

459 F. (2d) 196 (C. C. A. 2d, 1932). The Solicitor General has decided 
not to apply for certiorari despite the request of the Commission. 
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magazines. The Commission, while admitting that the testimonials 
were true expressions of opinion, found as a fact that “failure to 
disclose the fact that the respondent paid substantial sums of money 
to the persons named herein for the testimonials . . . has the ca- 
pacity and tendency to mislead and deceive the ultimate purchasers 
of said preparations into the erroneous belief that said testimonials 
are voluntary and unbought, and tends to and does divert trade from 
competitors who do not use purchased testimonials in advertising 
their products.” * The Northam Warren Corporation appealed from 
the cease and desist order of the Commission. Counsel tor the Com- 
mission contended that it is not common knowledge that such testi- 
monials are given for money considerations; that prominent people 
do not ordinarily sell testimonials; and that failure to disclose pay- 
ment is the suppression of a material fact which is the equivalent of 
a false representation. On the other hand petitioner and amici curiae 
felt sure that the public realizes that such testimonials are given for 
a monetary consideration and one brief asked the court to take judi- 
cial notice of this fact. The respondents reason that petitioners are 
inconsistent in stating that everyone knows testimonials of this type 
are purchased and yet maintaining that the testimonials could not be 
obtained if the fact of payment were required to be disclosed in the 
advertisement. Respondents also emphasized the fact that the in- 
dorsers were bound by the agreement not to indorse any other com- 
peting product and that even if they should change their minds on 
the subject the advertisements containing their former opinions could 
still be published throughout the country. Counsel for petitioner con- 
tend that “paid testimonials” are not unfair methods of competition 
since courts have uniformly interpreted this phase of the Commis- 
sion’s jurisdiction to be only supplementary to the governmental anti- 
trust policy and further that under this interpretation the order in 
this case was not “in the interest of the public.” The petitioner ad- 
mitted that the prerequisite to jurisdiction of competition was present, 
but claimed that competition was not restricted by the use of paid tes- 
timonials but, on the contrary, was made more keen. Petitioner also 
maintained that Congress has no constitutional power to authorize the 
Commission to exclude true testimonials from interstate commerce ; 
and that in this case the findings of fact as to deception of the public 
and consequent diversion of trade from competitors are unsupported 
by any evidence. 

Judge Manton, speaking for the Second Circuit Court of Appeals, 
reversed the order holding that the practice of using paid testimonials 


5 Northam Warren hearing before the F. T. C. Tr. R., 24, 25 (fols. 73-74). 
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did not tend to create a monopoly or restrain trade; that no public 
interest was involved, and that the practice did not in truth mislead 
the public since the testimonials, though money was paid for them, 
were admittedly truthful. 

Although the Northam Warren case marks the first judicial decision 
on the question of paid testimonial advertising in the United States 
a somewhat similar case arose in Germany in 1930. The law on 
which the decisions of the Landgericht and the Kammergericht were 
founded’ gives the German courts seemingly boundless authority to 
censor business ethics® so that it is quite possible to justify both the 
German and the United States decisions although the courts of the 
two countries come to entirely different conclusions.® 


6 Verbandes a ages ph we Parfumerie-Fabrikanten e. V. gegen 
Palmolive G. m. b. H., Berl in (Landgericht I, 1930). The case was appealed 
from the Landgericht, which is comparable to our state appellate courts, to the 
Kammergericht, which affirmed the decision in June, 1931. The Kammer- 
gericht is the Higher Court of Appeals, the highest judicial tribunal in Prussia. 
The facts in this case as given in the decisions revealed that the Colgate-Palm- 
olive Peet Co. and its German branches had for some time been publishing 
testimonials of so-called beauty experts. Of these testimonials the Landgericht 
ruled the following statements unfair: “Beware of irritating the skin with or- 
dinary soaps” ; “Ordinary soaps contain too much alkali and caustic soda, one 
as harmful as the other”; “Real soap must contain the pure cosmetic natural 
oils of the palm and the olive.” The Kammergericht after affirming the deci- 
sion as to these three statements added a fourth: “No other soap works like 
Palmolive,” saying as to this, “Taken by itself this statement is an objectively 
verifiable assertion, factual in content, is meant to be understood so by the 
reader of the advertisement and is in fact so understood by the average reader.” 
The lower court’s decision seems better on this point for it held that the state- 
ment in question was a mere exaggeration which the reader can at once see 
cannot be upheld by objective tests. 

The German courts found as a fact that the above statements were written 
up by the Palmolive Company and in return for the “expert’s” signature the 
latter was promised the attendant valuable publicity in leading periodicals. Cf., 
F. C. Complaint 1989 (1931) which is also concerned with beneficial pub- 
licity as the sole consideration. The publicity was considered enough to be- 
numb the “expert’s” sense of honesty. It was further found in the Palmolive 
case that the indorsers did not use the soap and were not familiar with its 
qualities. Both German courts emphasized the fact that the public regarded 
these testimonials as expert opinions arrived at after a conscientious investiga- 
tion. 

7 Gesetz gegen den unlauteren Wettbewerb (June 7, 1909) published in the 
official German Law Gazette, Reichsgesetzblatt, for 1909, at 499-506 (anno- 
tated in Volume XIII, Edition D, Handelsgesetze des Erdballs (Encyclopedia 
of Commercial and Economic Laws) at 1226-1262. The corresponding English 
edition volume is XXVI. 

® An emergency decree was issued in Germany on March 9, 1932, amending 
the 1909 law and forbidding the giving of premiums. It also regulates the con- 
duct of all clearance sales. ANNUAL REPorT OF THE FEDERAL TRADE CoMMIS- 
ston (1932) 135. Such an example of paternalism shows the wide difference 
between German and American legal concepts and German and American pub- 
lic opinion on such matters. 

® A portion of a translation of the decision of the Kammergericht reads, ‘ 
this point, defendants gross deception of the reader begins, a deception » ict 
shows up defendant’s methods as an offense against business ethics even though 
these methods may be, as defendant has repeatedly pointed out, in accordance 
with what is alleged to be the scientific competitive technique of modern times.” 
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The German decision is easily distinguishable from the Northam 
Warren case,’® but the question of whether the former case would 
receive similar consideration in a United States court involves a study 
of a very short period of dealing with such questions. The Northam 
Warren case, as was stated, is the first on the subject of “paid testi- 
monials” but a decade ago the court was dealing with one aspect of 
the subject of testimonials.* Moreover, the subject of “paid testi- 
monials” had been treated by the Federal Trade Commission for sev- 
eral years before its right to deal with it was questioned by the 
Northam Warren appeal.’ The Commission now has three com- 
plaints pending which involve very similar questions.** 


And again, “It appears that the testimonial advertisements which have been 
described are gross infractions of business ethics as defined in Article 1 of the 
Unfair Competition Law. . 

The court attempts to lay les a rule to limit the extent of the decision by 
saying that “of course, exaggerations and wild statements after the manner 
of quacks, which are recognizable as such, may be disregarded without further 
discussion, but in the case of phrases which have an objectively verifiable con- 
tent, and are meant to be so read, the statements must be strictly examined 
whenever they are excessively laudatory.” 

10The Landgericht decision admits, “These indorsements cannot be com- 
pared with letters of approval from private individuals which are made up for 
business ends. In these cases the reader knows perfectly well that the state- 
ments are not those of authoritative parties but only of persons among the 
ordinary run of consumers who are publicly known for other reasons than as 
specialists in the line and whose name is used only to attract attention to the 
advertised product.” 

11 The publication of false and misleading advertising including false testi- 
monials eg a unfair in Guarantee veer Co. v. F. T. C., 285 Fed. 853 
‘.. om 1922). Since this case F. C. Complaints 994 (1923), 1331 
(1925), 1452. (1932), 1574 (1931), and 1680 (1931) concerning false or mis- 
leading testimonials have resulted in orders to cease and desist. Similar com- 
plaints are pending (Complaints 1865 (1930), 1942 (1931), 1914 (1931)). In 
Complaint 1911 (1931) which is pending, revision of testimonials to convey an 
impression of education or intelligence of the writers is questioned. Other 
proceedings of the Commission to stamp out false testimonials have resulted 
successfully in Stipulations 459 (1929), P54? (1930), 785 (1931), 791 (1931), 
795 (1931), 831 (1931), 842 (1931), 850 (1931). 

12In Stipulation 503 (1929) a manufacturer of cigarettes agreed to discon- 
tinue the use of paid testimonials of prominent persons in advertising without 
indicating alongside “in an equally conspicuous manner” the fact that such 
testimonials had been paid for. A similar promise was received in Stipulations 
776 (1931) (cosmetics) ; 760 (1931) (hosiery) ; 597 (1930), 831 (1931) _— 
prietary medicines); 785 (1931) (underwear). Cf. Stipulation 729 (1930). 

In most professions publicity, if not unfavorable, is even more valuable than 
money for it Jeads to greater earning capacity. It may fairly be estimated 
that, as to some indorsers such as moving picture players, the publicity received 
in a single publication is worth several thousand dollars. Under these circum- 
stances the positive statement in the advertisement that no money was paid for 
the indorsement may be far more misleading to the average reader than the 
omission to state the fact of payment in the “Cutex” and other similar adver- 
tisements. 

18 Complaint 1989 (1931) (Fleischman’s Yeast); Complaint 2018 (1932) 
(Chase and Sanborn’s Coffee) ; Complaint 2019 (1932) (Pond’s face creams). 
In the first complaint many of the instances alleged involve as consideration 
for the testimonial merely the publicity to be received. Counsel for the above 
named companies filed briefs as amici curie in the Northam Warren case. Be- 
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A well-known legal writer has classified judicial interpretation as 
“genuine” and “bastard” depending on whether the court reads into 
the law what the judiciary thinks the legislature should have in- 
cluded.** Of course, the law is not static, and changing economic 
and social conditions may change the application of the statute. A 
study of the courts’ thirty-eight decisions on false and misleading 
advertising shows considerable support for what may be considered 
the “genuine” construction of the law; namely, that the Federal 
Trade Commission Act was intended to be only “supplementary to” 
or “collateral to” the anti-trust laws.** The dissent by Mr. Justice 
Brandeis in Federal Trade Commission v. Gratz'* in which he main- 
tains that an act to be within the purview of Section 5 must be one 
likely to develop into restraint of trade is made more significant by 
the fact that he was the one who urged the adoption of that section.’* 


cause of the decision in the latter case these complaints have been placed on the 
suspense calendar where they will probably remain unless a decision contrary 
to that in the Northam Warren case is upheld by the Supreme Court when it 
goes up on certiorari. 

142 Austin, LECTURES ON JURISPRUDENCE (1861) at 596, 597. 

15F, T. C. v. Beechnut Packing Co., 257 U. S. 441, 42 Sup. Ct. 150, 66 L. 
ed. 307 (1922), rev’g 264 Fed. 885 (C. C. A. 2d, 1920); L. B. Silver Co. v. 
F. T. C., 289 Fed. 985 (C. C. A. 6th, 1923) ; Note (1823), 23 Con. L. Rev. 
758; Standard Oil Co. v. F. T. C., 282 Fed. 81 (C. C. A. 3d, 1922); 
F. T. C. v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 587, 75 L. ed. 1324 vig 
aff’g 42 F. (2d) 430 (C. C. e. 6th, 1930); (1930) 44 Harv. L. Rev. 129; 
Note (1931) 40 Yate L. J. 6 

The writer of one of the 4. __ books on the Commission concludes, “It 
should not be forgotten that the Federal Trade Commission was organized pri- 
marily to deal with the trust problem, the problem of monopoly and restraint 
of trade. All other matters were incidental and it is therefore doubly impor- 
tant that time should not be wasted on petty squabbles and dishonesties. Even 
in the field of misbranding and deceptive advertising, valuable though the work 
has been, the Commission’s jurisdiction has been a more or less fortuitous by- 
product rather than the result of a clear legislative design.” HENpDERSON, THE 
FEDERAL TRADE Commission (1924). 

For a criticism of the Commission’s emphasis on false and misleading adver- 
tising complaints see Watkins, Appraisal of the Work of the Federal Trade 
Commission (1932) 32 Cou. L. Rev. 272, 276, and an earlier work by the same 
author, The Federal Trade Commission, a Critical Survey (1926) 40 Quar- 
TERLY J. Econ. 561, 582. 

In the latest case before the Supreme Court on the subject, F. T. C. v. Rala- 
dam Co., supra at 649, the Court expressly states that the restriction or sup- 
pression ‘of competition is necessary to give the Commission power to proceed 
and that if broader powers were desirable they must be conferred by Cote 

16F, T. C. v. Gratz, 253 U. S. 421, 435, 40 Sup. Ct. 572, 575, 64 L. ed. 99. 

996 (1919), infra note 22 

1751 Conc. REC. £1838 (1914). Cf. Montague, Anti-Trust Laws and the 
Federal Trade Commission 1914-1927 (1927) 27 Cor. L. Rev. 650; Rublee, 
The Original Plan and “ History of the Federal Trade Commission (1926) 
11 Proc. Acap. Por. Sct. 666 

Former Chief Justice Taft opposed the proposal to authorize either the courts 
or an executive commission to define and prohibit “unfair competition.” Such 
legislation, he maintained, would submit questions to the economic and business 
judgments of the court, and not to their legal judgment. “If this means more 
than what is included in unreasonable restraints of trade at common law now 
denounced by the anti-trust law, it would seem to be conferring legislative 
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The intent of the 63rd Congress in passing the act has been the 
subject of a great deal of writing and it would be supererogatory to 
discuss it here.’* It is quite possible to take either a liberal view as 
is that taken by Professor Handler of Columbia’® or a conservative 
view as is that taken by Judge Denison of the Sixth Circuit Court 
of Appeals.?° 

The courts have held generally under Section 5 that effective com- 
petition requires that traders have large freedom of action in con- 
ducting their own affairs ;** that if real competition is to continue, 
the right of the individual to exercise reasonable discretion in respect 
of his own business methods must be preserved ;?* that preservation 
of established competition was the great end which the legislature 
sought to secure ;** that there must be some fraud in trade that in- 
jures a competitor or lessens competition to give jurisdiction ;** and 
that the Commission has no general authority to compel competitors 
to a common level, to interfere with ordinary business methods or to 
prescribe arbitrary standards.** 


ree Tart, THe Anti-Trust Act AND THE SuprEME Court (1914), 

18 See Handler, The Jurisdiction of the Federal Trade Commission Over 
False Advertising (1931) 31 Cov. L. Rev. 527 at 528-532. The Congressional 
debates are covered in 51 Conc. Rec. 8840-14943. The original bills H. R. 
15613 and S. 4160. The committee reports H. R. Rep. 533, Ser. No. 6559; 
Sen. Rep. 597, Ser. No. 6553; H. R. Rep. 1142, Ser. No. 6560; Sen. Doc. 
573, Ser. No. 6592. (Comparative print.) All the above documents are of the 
63d Congress, 2d Session (1914). 

1° Handler, supra note 18 at 536. Professor Handler’s argument is that some 
governmental agency should possess powers of censoring misrepresentation in 
advertising and that there is none at the present better equipped than the Com- 
mission. At page 551 he admits, however, that the Commission’s ban is di- 
rected against fraud and misrepresentation and not against the expression of 
personal opinion and or. See also (1931) 40 Yate L. J. 617, 623. 

20L,. B. Silver Co. v. F. T. C., supra note 15 at 992-1001. 

21 Curtis Publishing Co. v. yi ?. C, i. 3 S. 568, 43 Sup. Ct. 210, 67 L. 
ed. 408 (1923), aff’g 270 Fed. 881 (C. C 3d, 1921); Berkey & Gay Furni- 
ture Co. v. F. T. C., 42 F. (2d) 427 (C. ra A. 6th, 1930) ; F. T. C. v. Sin- 
clair Refining Co., 261 U. S. 463, 43 Sup. Ct. 450, 67 L. ed. 746 (1923), aff’g 
276 Fed. 686 (C. C. A. 7th, 1921); (1923) 23 Cor. L. Rev. 598; Note (1923) 
71 UV. or Pa, L. Rev. 260. 

22F. T. C. v. Gratz, 253 U. S. 421, 40 Sup. Ct. 572, 64 L. ed. 993 (1920), 
aff'g 258 Fed. 314 (C. C. A. 2d, 1919) ; Note (1921) 6 Corn. L. Q. 320; U. 
. My a & Co., 250 U. Ss. 300, 39 Sup. Ct. 465, 63 L. ed. 992 (1919) ; 
. S. v. A. Schrader’s Son, 252 U. S. 85, 40 Sup. Ct. 251, 64 L. ed. 471 (1920) ; 

T. C. v. Raymond Bros.-Clark Co., 263 U. S. 565, 44 Sup. Ct. 162, 68 L. 
of 48 (1924), aff’g 280 Fed. 529 (C. C. A. 8th, 1922); (1924) 33 Yare L. 

23F. T. C. v. Western Meat Co., 272 U. S. 554, 47 Sup. Ct. 175, 71 L. ed. 
405 (1926). 

24 Kinney-Rome Co. v. F. T. C., 275 Fed. 665 (C. C. A. 7th, 1921); Note 
(1922) 20 Micu. L. Rev. 781; Mennen Co. v. F. T. C., 288 Fed. 774 (C. C. 
A. 2d, 1923), cert. ~ 262 U. S. 759, 43 Sup. Ae 705 (1923); National Bis- 
cuit Co. v. F. T. 299 Fed. 733 (C. Cc. A. — as den., 266 U. S. 
(c = ba Ct. ‘95 (1828); Chicago Portrait %, v. F. T. C, 4 F. (2d) 759 

th, 
FT. C. v. I Slate Refining Co., 261 U. S. 463, supra note 21. 
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The courts in construing Section 5 in the cases of false and mis- 
leading advertising have held that the Commission has power to order 
stopped a practice of dishonest labelling and misleading advertising 
which tends to deceive the public. The basis of jurisdiction is that 
a substantial part of the public is misled and trade is diverted from 
manufacturers of truthfully represented goods.** 


Proof of actual deception is not required. It is enough that the 
practice has a capacity or tendency to deceive the public.*7 It seems 
probable, however, that under the later Klesner and Raladam deci- 
sions actual deception would be considered necessary. The fact that 
a “very stupid person” ** or “the grossest uninformed of the public” *° 
might be misled is not enough. “The average purchaser” is the yard- 
stick for measuring capacity to deceive.*° The question of what is 
a substantial part of the public has been of constant annoyance to 
the courts. In the Winsted case** it was held that a substantial part 
of the public was deceived while in several recent cases the opposite 


26F. T. C. v. Winsted Hosiery Co., 258 U. S. 483, 42 Sup. Ct. 384, 66 L. 
ed. 729 (1922), rev’g 272 Fed. 957 (C. C. A. 2d, 1921); (1921) 21 Con. L. 
Rev. 721; (1921) 20 Micu. L. Rev. 122; (1922) 22 “% L. Rev. 919; 
ag? 22 Con. L. REv. 593; Royal Baking Power Co. v. F. T. C., 281 Fed. 

44 (C. C. A. 2d, he if Guarantee Veterinary Co. v. F. T. C., supra note 11; 
Fox Film Cor , 296 Fed. 353 (C. C. A. 2d, 1924); (1924) 33 
YALE L. J ass; F. ef rs . ’ Pure Silk Hosiery Mills, 3 F. (2d) 105 (C. > 
A. 7th, 334) Proctor and Gamble Co. v. F. T. c.. 11 F. (2d) 47 (C.C. A 
6th, 1926), cert. den., 273 U. S. 717, 47 Sup. Ct. 106 (1926) > es ae oe Balme, 
23 F. (2d) 615 (C. CA. 2d, 1928), cert. den., 277 U. S. 598, 48 Sup. Ct. 560 
(1928); Masland Duraleather Co. v. F. T. C., 34 F. (2d) 733 (C. C. A. 3d, 
1929); F. T. C. v. Kay, 35 F. (2d) 160 (C. C. A. 7th, 1929), cert. den., 281 
U. S. 764, 50 Sup. Ct. 463 (1930); (1930) 43 Harv. L. Rev. 839; The Light- 
house Rug Co. v. F. T. C., 35 F. (2d) 163 (C. C. A. 7th, 1929); N. Fluegel- 
man Co. v. F. T. C., 37 F. (2d) 59 (C. C. A. 2d, 1930); F. T. C. v. Cassoff, 
38 F. (2d) 790 (C. CA. t. Ta gh F. T. C. v. Good- Grape Co., ¥ F. (2d) 
70 (C. C. A. 6th, 1931) ; T. C. v. Morrissey, 47 F. (2d) M01 (Cc. Cc . A. 7th, 
1931); F. T. C. v. Noi-Piate Engraving Co., 49 F. (2d) 766 (C. C. A. 2d; 
1931); Marietta Mfg. Co. v. F. T. C., 50 F. (2d) 641 (C. C. A. 7th, 1931). 

No deception was found to exist in the following cases: Indiana Quartered 
Oak Co. v. F. T. C., 58 F. (2d) 182 (C. C. A. 2d, 1932), modifying 26 F. (2d) 
340 (C. C. A. 2d, 1928); F. T. C. v. Powe, 35 F. (2d) 1017 (C. C. A. 8th, 
“7 Ohio Leather Co. v. F. T. C., 45 F. (2d) *. (C. C. A. 6th, 1930) ; 

F. T. C. v. American Snuff Co., 38 F. (2d) 547 (C. C A. 3d, 1930) ; James 
S. Kirk v. F. T. C., 59 F. (2d) 179 (C. — A. 7th, 1932), cert. den., December 
5, 1932; (1932) 1 Geo. Wasu. L. Rev. 1 

27 Sears, Roebuck Co. v. F. T. C., 258 red. 307 (C. C. A. 7th, 1919); Note 
(1919) 29'Yate L,. J. 125; (1919) 18 Micu. L. Rev. 71; Royal Baking Powder 
Co. v. F. T. C., supra note 26; F. T. C. v. Balme, supra note 26. 

28 John C. Winston Co. v. F. T. C., 3 F. (2d) 961 (C. C. A. 3d, 1925), cert. 
den., 269 U. S. 555, 46 Sup. Ct. (1925). The measurement is the ordinary stand- 
ard of the intelligence of traders. 

29 Berkey ‘& Gay Furniture Co. v. F. T. C., supra note 21. 

80 Ostermoor & Co. v. F. T. C., 16 F. (2d) 962 (C. C. A. 2d, 1927); (1927) 
36 Yate L,. J. 1155. 

31 F, T. C. v. Winsted Hosiery Co., 258 U. S. 483, supra note 26. 





256 THE GEORGE WASHINGTON LAW REVIEW 


has been held.*? No arbitrary rule can be laid down on this point. 
The fact that a purchaser is deceived in some small way is not de- 
cisive; either the purchaser or a competitor must be injured.** In 
addition there must be some public interest to give the Commission 
jurisdiction.** Mr. Covington of Maryland, the chairman of the 
subcommittee of the House in charge of the Federal Trade Com- 
mission bill, stated that the public interest clause “prevents the Com- 
mission from becoming a clearing house to settle the everyday quar- 
rels of competitors, free from detriment to the public, which should 
be adjusted through the ordinary processes of the courts.” ** 

There seems to be no doubt that a censorship of the ethics of ad- 
vertising is not within the powers of the Commission. The courts 
have warned against this on various occasions.** The old distinction 
between statements of fact and of opinion has been used to prevent 
the application of such censorship,** “the time-honored custom of at 
least merely slightly puffing” is said not to come under a legal ban,** 
and advertising is specifically mentioned as a matter which no one 
would say the Commission has a right to regulate.*® The mere fact 
that trade methods are unfair,*® unethical,* or reprehensible*? does 
not give the Commission authority to act. 


32 Ostermoor & Co. v. F. T. C., supra note 30; L. B. Silver & Co. v. F. T. 

C., supra note 15; Chicago Portrait Co. v. F. T. C., supra note 24; Arnold 
Stone Co. v. F. T. C., 49 F. (2d) 1017 (C. C. A. 5th, 1931); Royal Milling 
Co. v. F. T. C., 58 F. (2d) 581 (C. C. A. 6th, 1932), cert. granted Oct. 24, 
1932, October Term, 1932, No. 393; cf. F. T. C. v. Pure Silk Hosiery Mills, 
supra note 2 

38 sx Portrait Co. v. F. T. C., supra note 24; Berkey & Gay Furniture 
Co. v. F. T. C., supra note 21. 

FTC. v. Klesner, 280 U. S. 19, 50 Sup. Ct. 1, 74 L. ed. 138 ee). og 
25 F. (2d) 524 (App. D. C. 1928); Note (1929) 43 Harv. L. Rev. 285; F. 
C. v. Raladam Co., 283 U. S. 643, supra note 15; Arnold Stone Co. v. F. T. ¢: 
supra note 32; Royal Milling Co. v. F. T. C., “en. note 32; cf. F. T. C. v 
Gratz, supra note 22; New Jersey Asbestos Co. v. F. T. C., 264 Fed. 509 (C 
C. A. 2d, 1920); cf. F. T. C. v. Kay, supra note 26, which seems to hold that 
any misrepresentation of the identity of a product used in the treatment of a 
disease is a matter of public interest within the act. 

35 51 Conc. Rec. 14930 (1914). 

36]... B. Silver & Co. v. F. T. C., supra note 15; “The general law of unfair 
competition uses the misleading of the ultimate retail purchaser as evidence of 
the primary vital fact, injury to the lawful dealer; the Commission uses this 
ultimate presumed injury to the final user as itself the vital fact. The result 
is a realization of what was suggested in the former opinion as to the opened 
vista (Silver Case (C. C. A.) 289 Fed. 992, 993) and a pro tanto censorship 
by the Commission of all advertising.” Raladam Co. v. F. T. C., 42 F. (2d) 
430 (C. C. A. 6th, 1930) at 436. 

37. B. Silver Co. v. F. T. C., supra note 15. “The Commission’s ban, it 
must not be forgotten, is directed against fraud and misrepresentation and not 
against the expression of personal opinion and conviction.” Handler, supra 
note 18 at 551 

88 Ostermoor & Co. v. F. T. C., supra note 30. 

89 New Jersey Asbestos Co. v. F. T. C., supra note 34. 

40F. T. C. v. Raladam Co., 283 U. S. 643, supra note 15. 

41 F. T. C. v. Klesner, supra note 34; Northam Warren Corp. v. F. T. C., 
supra note 4. 

42 Chicago Portrait Co. v. F. T. C., supra note 24. 
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It is true that testimonials by famous people are being used to a 
great extent today and that many of the indorsements are valuable 
only in attracting attention to the advertisement.** But, with the 
possible exception of “expert testimonials,” this fact is realized by 
the general public. It is a situation which will be best cleared up 
from within advertising circles.** In the field of trade practice con- 
ferences the Commission can safely do valuable work in helping busi- 
ness help itself to a higher ethical plane.*® The real difficulty is with 
the psychology of American business.*® If it is found that publishers, 
advertising men, and business men do not keep the ethical standard 
of advertising up to the level required by public opinion, then Con- 
gress might pass an act similar to the Pure Food and Drug Act giv- 
ing an administrative body power to censor unethical advertising.*? 
Such a measure should be adopted only as a last resort.*® 

Perhaps the rebuff received in the Northam Warren decision will 
result in a taking of stock by the Commission.*® Its investigations 
of trusts and monopolies have been invaluable and justifiable under 
any construction of its enabling act. But certainly never in its wild- 
est dreams did the Sixty-third Congress imagine that in 1932 the 
Commission would stipulate that a perfume should no longer be ad- 
vertised as irresistible and soul-captivating or that “it will enable the 
user to attract and win the love of any person desired.” °° There is 


43 The interesting story of how a company with the title “Famous Names” 
agreed to produce indorsements of numerous persons of prominence, for any 
products, at standard prices is told in CHASE AND SCHLINKS’, Your MoneEy’s 
Wort (1927) 24. 

44 The new advertising code adopted by the Association of National Adver- 
tisers and the American Association of Advertising Agencies includes in the 
practices objected to: “testimonials which do not reflect the real choice of a 
On) a witness.” ANNUAL REPORT OF THE FEDERAL TRADE COMMISSION 

45 This view is expressed by Professor Handler in an article, False and Mis- 
leading Advertising (1929) 39 Yate L. J. 22, 44. Some steps have been taken 
in this direction. During the trade practice conference of the Subscription Book 
Publishers, July 31, 1924, they condemned by Resolution 13, the buying of 
testimonials. “. .. the real basis for hope of the preservation of the competi- 
tive system of business enterprise lies in its own power of self-regulation.” 
Pusiic REGULATION OF COMPETITIVE Practices (National Industrial Confer- 
ence Board, 1925) 235. 

46 Handler, supra note 45. 

47 It is quite possible Congress might instead merely extend the powers of the 
Federal Trade Commission. 

48 Such a move toward bureaucracy would probably not be regarded with 
favor. See Beck, Our WoNDERLAND OF BureEAucRACY (1932). 

49 Especially would this seem to be so if the Supreme Court’s pronouncements 
in the Klesner and Raladam cases, supra notes 34 and 15, are also taken into 
consideration. 

50 Board of Investigation Stipulation 0225 (1932). It should be noted, how- 
ever, that some few passages in the debates on the bill, in discussing unfair 
methods, mentioned as examples, cases of false advertising. 51 Conc. REc. 
11105 (1914). 

The Commission’s authority must stop at some point and, of course, any at- 
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so much big game in the woods that it seems foolish to stretch the 
statute beyond the breaking point to hunt field mice. 
James H. Rona.p. 


APPLICABILITY OF FEDERAL EstTaTE TAXES TO TENANCIES BY THE 
ENTIRETY CREATED Prior To First FEDERAL 
Estate Tax Law 


The theory of modern government demands, in part, that taxes be 
levied in accordance with the ability of the taxpayer to pay. Roughly 
stated, estates of decedents in excess of $100,000.00, are subject to 
the payment of federal estate taxes, and the percentage payable is 
increased in accordance with the increasing size of the estate.? The 
estate tax, then, is clearly within the reason of the foregoing prin- 
ciple. 

The structure of the United States government accords to citizens 
the privilege to accumulate wealth. When that privilege is exercised, 
a citizen, at the time of his death, has an “estate.” The sovereign 
extends the privilege to transfer that estate at death, as well as the 
privilege to receive it after the death of the donor.’ In the con- 


tempt to set a definite standard is open to objections. For those who insist on 
a fixed criteria the least objectionable plan seems to be that which would limit 
the Commission strictly to forbidding false statements as to the physical prop- 
erties of products advertised, and forbidding trade names which deceive the 
ordinary purchaser as to what are the physical properties of the article. See 
Pusiic REGULATION OF COMPETITIVE PRACTICES, supra note 45 at 119. 

The action of the Supreme Court in granting a writ of certiorari in Royal 
Milling Co. v. F. T. C., supra note 32, is perhaps motivated by a desire to 
clarify the state of the law surrounding Section 5 of the Federal Trade Com- 
mission Act which has been in a more or less chaotic condition since the recent 
Klesner and Raladam decisions. Any decision which makes the law more cer- 
tain as to the exact extent of the Commission’s authority in the field of false 
— misleading advertising will be welcomed by both the business man and the 
awyer. 

1 Lyon, TAxation (1914). 

245 Strat. L. 862 (1928), 26 U. S. C. Supp. III, Sec. 1095a (1929). For 
graduated percentages of the tax, see 44 Strat. L. 69 (1926), 26 U. S. C. Supp. 
III, Sec. 1092 (1929). 

3 Upon a transmission of property by death, the state extends a privilege to 
two persons: First, to the decedent, to whom the right is granted to have his 
property descend to persons of his blood or selection; and, second, to the re- 
cipient of the property, who is permitted to take. The tax upon the former 
is commonly designated an “estate” tax, whereas the latter is designated a 
“transfer or succession” tax. The difference between the two relates to the 
person whose exercise of the state-granted privilege is made the subject of the 
impost; whether it is upon the right of the decedent donor to give, or the 
living donee to take. Magoun v. Illinois Trust & Savings Bank, 170 U. S. 
283, 288, 18 Sup. Ct. 594, 42 L. ed. 1037 (1898); Knowlton v. Moore, 178 
U. S. 41, 47, 20 Sup. Ct. 747, 44 L. ed. 969 (1900). Both forms of taxes have 
been used elsewhere for many years. In England, probate or death duty, was 
established in 1694. Hanson, Deatu DutiEs, p. 1. The sovereign may tax 
by both methods simultaneously. Jd. p. 63. 
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tinuous grant of the privilege to transfer and receive, the federal 
government, in 1916, laid an “indirect” tax upon the occurrence of 
the death of a citizen.* The occasion of the tax is the creation of 
property rights in the citizen who takes as a result of the death of 
the decedent ; that is, the transfer of property at death. In order to 
prevent evasion of the tax by transfer of property through trans- 
mission by survivorship instead of succession, the sovereign saw fit 
to use as an aid to measurement of the gross estate of the decedent, 
property previously held in jointure, and by the entirety.® 

Despite the patent ability of the decedent’s estate to pay, objections 
were soon raised on the ground that the sovereign’s capacity to tax 
the exercise of the privileges it had granted had been self-limited by 
its intention to levy only where property rights were transferred. 
The objectors, before the Board of Tax Appeals and in the courts, 
contended that transmission of property by survivorship was beyond 
the scope of the transfer tax. These tribunals agreed that tenancies 
by the entirety were not properly included as a part of the gross 
estate of a decedent ;° since the federal tax was laid upon the occa- 
sion of transfer of net estate, whereas survivorship in the tenancy 
by the entirety obliterated a coexisting right instead of transferring it. 


The Supreme Court of the United States, upon consideration of 
the question,’ decided that a proper method was provided for the 
computation of the tax, since, although there was no “transfer” of 
property, the death of the decedent ripened for the survivor a right 
in property and was the generating source of acquisition by the sur- 
vivor. It was also ruled that the use of property held by the entirety, 
for the purpose of measurement of the tax, was a necessary adjunct 
of the power to levy a transfer tax, in order to prevent evasion of 


439 Srat. L. 777 (1916). 

5 Tyler v. United States, 281 U. S. 497, 505, 50 Sup. Ct. 356, 74 L. ed. 991, 
69 A. L. R. 758 et seq., note (1930). See also United States v. Wells, 283 
U. S. 102, 116, 51 Sup. Ct. 446, 75 L. ed. 867 (1931). But the test of neces- 
sity to prevent evasion has been disapproved in other instances. See Heiner 
v. Donnan, 285 U. S. 312, 52 Sup. Ct. 358, 76 L. ed. 501, (1932) 1 Geo. Wasu. 
L. Rev. 130; Schlesinger v. Wisconsin, 270 U. S. 240, 46 Sup. Ct. 260, 70 L. 
ed. 564, 43 A. L. R. 1224 (1926); Hoeper v. Wisconsin, 284 U. S. 217, 52 
Sup. Ct. 120, 76 L. ed. 248, (1932) 45 Harv. L. Rev. 704. 

6 Susie M. Root, Executrix, 5 B. T. A. 696 (1926); Provident Trust Co., 
5 B. T. A. 1004 (1927); George R. Dyer, 5 B. T. A. 711 (1926); Girard 
Fie 3 Co. v. Commissioner, 10 B. T. A. 1100 (1928), aff'd, 35 F. a: 343 
(C. C. A. 3d, 1929) ; United States v. Provident Trust Ca, 7 A. T.. R. 
9180 (E. D. Pa. 1928), aff'd, 35 F. (2d) 339 or C. A. 3d, 1929) ; viyler v. 
United States, 28 F. (2d) 887 (Md. 1929), rev'd, 33 F. (2d) 724 (C. C. A. 
4th, 1929). 

7 Tyler v. United States, note 5, supra. The Girard Trust Co. and the Provi- 
dent Trust Co. cases were argued before the Supreme Court with the Tyler 
case. 
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payment for the privilege of succession.* The decision was expressly 
limited to the consideration of tenancies created after the first estate 
tax act.’ 

Objections to the inclusion of the named tenancy were thereafter 
confined to cases wherein the tenancy had been created prior to 1916. 
The ground was that the right of the survivor was fixed before the 
first taxing act; that no property was transferred at death; that the 
tenancy could not have been created to evade payment of the transfer 
tax; that the inclusion of the property in the decedent’s gross estate 
amounted to arbitrary and capricious taxation; that arbitrary and 
capricious taxation violated the due process clause of the Fifth 
Amendment to the United States Constitution.*° The Supreme Court 
of the United States refused to consider the question in a case taken 
there for that purpose, on the ground that it was then unnecessary 
to pass upon the contention." 

A recent case decided in a New York court of first impression,’? 
under a statute’® essentially the counterpart of the federal statute,’ 
laid down the rule that inclusion of the tenancy by the entirety in 
taxable gross estate is unconstitutional when the tenancy was created 


8 Supra note 5. 

® Tyler v. United States, 281 U. S. at page 500. This case arose under the 
act of 1916, supra note 4, which contained no retroactive provisions. It had 
been previously decided that tenancies created prior to 1916 could not be in- 
cluded in gross estate under acts without retroactive provisions. Knox v. Mc- 
Elligott, 258 U. S. 546, 42 Sup. Ct. 396, 66 L. ed. 760 (1922); Blount v. 
United States, 59 Ct. Cl. 398, appeal dismissed, 260 U. S. 756, 47 Sup. Ct. 20, 
71 L. ed. 883 (1926); Safe Deposit Co. v. Tait, 295 Fed. 428 (Md. 1923). 
The tenancy in the Tyler case was created subsequent to 1916. Thus the Su- 
preme Court, by upholding the tax in the latter case, prevented a very clever 
method of evasion. 

10 Chase Nat. Bank v. United States, 278 U. S. 327, 49 Sup. Ct. 126, 73 L. 
ed. 405, 63 A. L. R. 388 (1929); Reinecke v. Northern Trust Co., 278 U. S. 
339, 49 Sup. Ct. 123, 73 L. ed. 410 (1929); Note, 66 A. L. R. 397 et seq. 
(1930) ; Nichols v. Coolidge, 274 U. S. 531, 47 Sup. Ct. 710, 71 L. ed. 1184, 
52 A. L. R. 1081 (1927); Coolidge v. Long, 282 U. S. 582, 51 Sup. Ct. 306, 
75 L. ed. 562 (1931); Brushaber v. Union Pacific Railroad, 240 U. S. 1, 36 
Sup. Ct. 236, 60 L. ed. 493, L. R. A. 1917D, 414, Ann. Cas. 1917B, 713 (1916) ; 
Barclay & Co. v. Edwards, 267 U. S. 442, 45 Sup. Ct. 135, 69 L. ed. 703 (1924). 

11 Phillips v. Dime Trust & Safe Co., 284 U. S. 160, 52 Sup. Ct. 46, 76 L. 
ed. 220 (1931). See William T. Sabine, Internal Revenue News, March, 1932; 
Bulletin No. 7, 1991 C. C. H. 2654 (1932). 

12 In re Weiden’s Estate, 259 N. Y. Supp. (Adv. op.) 573 (Surrogate’s 
Court, King’s County, October 10, 1932). 

13 N. Y. Tax L. 1930, ch. 710, art. 10-C. It should be noted that New York 
was the first of the states to enact an estate tax law, and the law was effective, 
like the federal act, from 1916, the date of its original enactment. N. Y. Tax 
L. 1916 sec. 83. The Weiden case, swpra note 12, arose under the New York 
amendment of 1930. That law was retroactive, as was the federal law of 1924. 
44 Strat. L. 9 (1924), 26 U. S. C. Sec. 1094 (1926). See Greason & Oris, 
INHERITANCE TAXATION (4th ed.), p. 432. 

14 The federal statutes have been amended from time to time since 1916 until 
the 1928 act was passed. The 1924 act, supra note 13, was the first to contain 
a —_—" provision. That provision remains in the 1928 act. See note 29, 
infra. 
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prior to 1916.'° Taxation of a transfer when none occurred, amounts 
to confiscation of property without due process of law. The parties 
did not create the situation; it was created by a legislature seeking 
to pass retrospective laws.’® 

The first authoritative decision on the question was handed down 
in the Federal District of Massachusetts.17 The court believed itself 
bound by the Tyler case'® although it indicated its disposition to dis- 
tinguish the latter opinion. Since that time the Board of Tax Ap- 
peals has followed the ruling consistently.’® 

Third National Bank v. White*® reached the Supreme Court of the 
United States and was recently argued.**_ The court in a per curiam 
opinion, affirmed the judgment without discussion.2* The failure 
of the court to explain the decision still leaves some room for specu- 
lation, since once again the issue was not squarely presented. In 
Massachusetts, a wife has little more than an expectancy in property 
held by the entirety.2* Thus the wife, at the death of her spouse, 
did accept the transfer of economic benefits in the property, and the 
traditional test of “transfer” was satisfied. 


15 This is the only decision in which Tyler v. United States, supra note 5, 
was not recognized as binding authority. The distinction between the cases is 
well made in that the tenancy in the principal case arose after the act of 1916. 

16 Distinguishing Milliken v. United States, 283 U. S. 15, 51 Sup. Ct. 324, 
75 L. ed. 809 (1931); Phillips v. Dime Trust Co., supra note 11. See con- 
curring opinion of Learned Hand, J., in Frew v. Bowers, 12 F. (2d) 625, 630 
(C. C. A. 2d, 1926): “As to transfers made after the law went into effect, I 
have nothing to say; one may insist that the settlors take their chances. But 
as to those made before the law was passed it appears to me that the result is 
too whimsical to stand.” 

17 Third National Bank v. White, 45 F. (2d) 911 (Mass. 1930), aff'd with- 
out opinion in 58 F. (2d) 1085 (C. C. A. Ist, 1932). The case arose under 
the act of 1924 but no distinctions appear in the acts for the purpose of this 
discussion. See note 29, infra. 

18 The court says, “In the present case the value of the entire property held 
in the tenancy was taxed. This was done in the Tyler case, and I am of course 
bound by that decision. Aside from it I should have certainly supposed that 
the interest in the property . . . irrevocably transferred in 1915 . . . ceased to 
be part of his (the) estate.” 

Whang v. Commissioner, 21 B. T. A. 169 (1931); Putnam v. Commis- 
som. 21 B. T. A. 205 (1931); Commerce Trust Co. v. Commissioner, 21 

T. A. 174 (1931); Bowditch v. Commissioner, 23 B. T. A. 1265 (1932) ; 
abe v. Commissioner, 21 B. T. A. 1373 (1931), now pending on appeal 
in the sixth circuit. 

20 Supra note 17. 

21 Certiorari granted October 11, 1932, — U. S. —, 53 Sup. Ct. 78, 77 L. 
ed. (Adv. op.) 29, Docket No. 202. Argued December 14, 1932. Upon con- 
clusion of argument for the petitioner, the court refused to hear from the re- 
spondent tax collector. 

22 Vol. VII, THe Unitrep States Dairy 1856, No. 231 at page 4 (Decem- 
ber 20, 1932). 

28 See Vol. VII, THe Unrrep States Datiy 1840, No. 229 at page 4 (De- 
cember 16, 1932). See also Respondent’s Brief (in the Supreme Court of the 
United States) at page 15 et seq., where the pertinent authorities are collated. 
a iss" v. Treasurer, 222 Mass. 263, L. R. A. 1916C, 677, 110 N. E. 
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When, or if, the question is directly adjudicated, the Supreme 
Court may follow the trend indicated by a recent opinion,** wherein 
the tax was laid upon the transfer of an interest in a joint tenancy. 
There the court applied the transfer tax on the now familiar theory 
that there was a ripening of a right in the survivor resulting from the 
death of the decedent. The distinction between joint tenancies and 
tenancies by the entirety, however, is obvious. The rights of joint 
tenants are not fixed,?® as the court recognizes, since either party 
may disrupt the tenancy by his own voluntary act, or involuntary 
proceedings against either party may destroy the settlement. In ten- 
ancies by the entirety, the rights of the parties, at least in some juris- 
dictions, are fixed.2* The Tyler and Third National Bank cases are 
not decisions on that point.?’ 

Since the right of the surviving tenant by the entirety may be a 
fixed right before the first federal estate tax was created, that fixed 
right ought not be disturbed by liens for unpaid estate taxes ;?* and 
the estate of the decedent ought not be assessed for the full value 
of the property if the decedent had no control over the whole ten- 
ancy.” Thus there may be adequate ground for finding that the 
establishment of the lien amounts to confiscation of property with- 
out due process of law as against the survivor; or that addition of 


full value of the property to taxable gross estate amounts to arbitrary 
and capricious taxation as against the decedent’s estate. 


BERNARD I. NorDLINGER. 


24 Gwinn v. Commissioner, 53 Sup. Ct. 157, 3 Unirep States Dairy Supp. 
19 (U. S. Dec. 5, 1932). 

25 Note 24, supra, id. at page 20. 

26 30 C. J. 571; Hunt v. Blackburn, 128 U. S. 464, 9 Sup. Ct. 125, 32 L. 
ed. 488 (1888); O’Malley v. O'Malley, 272 Pa. 528, 116 Atl. 500 (1922); 
Jordan v. Reynolds, 105 Md. 288, 66 Atl. 37 (1907); Aronstein v. American 
Wholesale Corp., 56 App. D. C. 126, 10 F. (2d) 991, 54 W. L. R. 130 (1926). 
See also Respondent’s Brief (Third National Bank v. White, Docket No. 202, 
in the Supreme Court of the United States, note 21, supra) at page 22, where 
the government admits the possibility of the unconstitutionality of the tax when 
applied to tenancies by the entirety existing in some states prior to 1916. 

27 The Tyler case, supra note 5, does not consider the right of the survivor 
to retain what he already had before the death of the decedent; nor does Third 
National Bank v. White, supra note 22 apply: 

28 43 Stat. L. 312 (1924), 26 U. S. C. Sec. 115 (1926) provides that the un- 
paid tax shall be a lien for ten years upon the gross estate of the decedent. 

2943 Stat. L. 304 (1924), 26 U. S. C. Sec. 1094 (1926), as amended by 44 
Strat. L. 70 (1926), 26 U. S. C. Supp. III Sec. 1094 (1929), provides that the 
value of the gross estate of the decedent shall be determined by including the 
value at the time of his death of all property held by him in jointure or by the 
entirety, whether so held before or after 1924. This section and the section in 
note 28, supra, according to the meaning of the decisions cited, place the in- 
terest of the donee in the decedent’s gross estate for the purpose of measure- 
ment of the tax laid upon the transfer of the decedent’s estate. Likewise, the 
sections subject the donee’s interest to a lien for payment of the tax laid upon 
transfer of the decedent’s estate. 
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TAXATION OF INCOME FROM TRUSTS REVOCABLE Upon ConpiITION 


The trust has been heavily relied upon as an instrument of escape 
from burdens imposed by law.t The burden of taxation including 
progressive income tax has been no exception. By breaking down 
an income of substantial amount into smaller units among beneficiaries 
the grantor could escape the real force of the tax and retain control 
of the corpus if he reserved the right to revoke the trust at any time.” 
Without questioning the long established validity of the revocable 
trust as a present disposition,’ the Treasury Department soon began 
to maintain that for the purposes of taxation it constituted nothing 
more than an assignment of a right to receive future income and 
that this income should be included in the income of the grantor.‘ 
The acceptance by Congress of this proposition in a limited form is 
found in the Revenue Act of 1924, 219 (g)*® which in substance 
charges the income of the grantor with the income from a trust revo- 
cable at any time during the taxable year by himself or in conjunction 
with any person not a beneficiary. 

The inevitable direct attack upon the section failed when the Su- 
preme Court in Corliss v. Bowers® denied that it violated the Fifth 
Amendment as to due process. This case cleanly presented the issue 
for the instrument creating the trust gave the grantor an unfettered 
power of revocation or amendment which was not exercised during 
the taxable year. The court looked to the substance alone of the 
relations created by the trust and found that the acquisition of the 
income by the beneficiary became complete only when the grantor 
failed to exercise the power that he reserved. To dispose of the case 
then required only the reiteration of the principle that taxation is 


po Scott, The Trust as an Instrument of Law Reform (1921) 31 Yate L. J. 


2 McCaughn v. Girard Trust Co., 19 F. (2d) 218 (C. C. A. 3d, 1927). Held 
the rate of tax on income fixed by amount of shares of individual distributees 
under ReveNvE Act of 1916 Sec. 2, 39 Star. L. 756 (1916), as amended by 
Act of October 3, 1917 Sec. 1204 (c), 40 Srat. L. 300 (1917). See also the 
REVENUE Act oF 1918 Sec. 219 (d), 40 Strat. L. 1071 (1918). See Wooley v. 
Malley, 18 F. (2d) 668, 672 (Mass. 1927). 

8 Stone v. Hackett, 12 Gray 227 (Mass. 1858); Schreyer v. Schreyer, 101 
App. Div. 456, 91 e" Y. Supp. oa (1905); Locke v. Farmers’ Loan and 
Trust Co., 140 N. Y. 135, 35 N. E. 578 (1893); Witherington v. Herring, 140 
N. C. 495, 53 S. E. 303 (1906 

4 GREGG, a Act or 1921 sy THE Treasury Drart AND REASONS. 
T HEREFORE (1921) 44. 

543 Srat. L. 276 (1924). “Where the grantor of a trust has at any time 
during the taxable year, either alone or in conjunction with any person not a 
beneficiary of the trust, the power to revest in himself title to any part of the 
corpus of the trust, then the income of such part of the trust for such taxable 
year shall ‘ included in ot the net income of the grantor.” Reénacted 
44 Srat. L ¢" (1926), 26 U C. Sec. Ss note (1926); 45 Srat. L. 840 
(1928), 26 U.S.C. Supp. 5 Sen, 2166 (192: 

6 281 U. S. 376; 50 Sup. Ct. 336, 74 L. ed. 16 (1930). 
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concerned not so much with refinements of title but with actual com- 
mand over the property taxed.” 

Section 219 (g) itself indicates one avenue of escape from the 
increase of tax rate in the exception of a trust reserving a power to 
revest which is exercisable in conjunction with a beneficiary.* This, 
however, may not be practical, nor may the beneficiary prove to be 
manageable. Another chance for escape has appeared in the phrase 
“at any time during the taxable year,” and the cases developing this 
possibility by means of a requirement of notice create the real interest 
here. 

Clapp v. Heiner® required the trial court to determine whether or 
not the income from a trust set up by an instrument requiring notice 
of six months before the exercise of the power to revest was assess- 
able to the grantor. The court answered affirmatively after broadly 
interpreting the section as authorizing the assessment independent 
of a requirement of notice so long as a power to revest is reserved. 
The trial court clearly reached beyond the scope of the question pre- 
sented; this the appeal demonstrated when the decision was affirmed 
by construing the word “any” to mean “one or once” rather than 
a 10 

The Board of Tax Appeals in Langley v. Commissioner of Internal 
Revenue" first had the opportunity to determine the effect of notice 
required before the commencement of the taxable year. The Board 
sustained the assessment to the grantor even though the trust in- 
strument required notice of twelve months and one day by adopting 
the construction relied upon by the trial court in Clapp v. Heiner, 
supra. The result is undoubtedly the only one desirable from an 
administrative viewpoint. 

More recently in Lewis v. White’* the same issue found in the 
Langley case was presented for judicial determination. The court, 
after distinguishing Clapp v. Heiner, supra, as presenting a power 

8 Smith v. Com. of Int. Rev., 59 F. (2d) 56 (C. C. A. Ist, 1932). Income 
from trust estates held not taxable to the grantor because power of revocation 
limited to grantor and one of four beneficiaries. Cf. Reinecke v. Smith, 61 F. 
(2d) 324 (C. C. A. 7th, 1932), Prentice Hatt Tax Service (1932) Par. 
1885. Where the trust agreements permit revocation by agreement of two of 
three trustees the grantor being one and a beneficiary another, control of the 
income was lost at the establishment of the trusts so that assessment of the 
income to the grantor contravenes due process. Magill, Taxation of Unrealized 
Income (1925) 39 Harv. L. Rev. 82, 98; Leaphart, The Use of the Trust to 
Escape the Imposition of Federal Income and Estate Taxes (1930) 15 Corn. 


L. Q. 587. 
ng F. (2d) 506 (W. D. Pa. 1929), aff’d, 51 F. (2d) 224 (C. C. A. 3d, 


1051 F. (2d) 224, 225 (C. C. A. 3d, 1931). 
1124 B. T. A. 1156 (1931). 
1256 F. (2d) 390 (Mass. 1932). 
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capable of consummation within the taxable year, and after citing the 
Langley case with disapproval, held the income not assessable to the 
grantor. Upon the premise of Corliss v. Bowers, supra, that the 
grantor is assessable only because of actual command of the corpus, 
the court refused to ignore the conditioning phrase “at any time dur- 
ing the taxable year;” to hold otherwise it considered would be so 
arbitrary and capricious as to violate due process. 

The nature of the notice required in Clapp v. Heiner, supra, clearly 
comes within the natural meaning of the phrase “at any time within 
the taxable year.” The Langley case, supra, ignores the phrase by 
adopting the proposition that only the power to revest irrespective 
of notice needs to exist and is consequently unsupportable upon the 
question of statutory interpretation. The legislative history of the 
phrase shows that the intention was to except the income of a trust 
as to which the grantor has a power of revocation subject to a con- 
dition that has not happened.’* This expression together with the 
rule of construction that all doubts should be resolved in favor of 
the taxpayer’* shows that Lewis v. White, supra, reached the proper 
result. 

That result, however, the court thought was necessary to avoid a 
constitutional doubt. Congress has not distinguished between a con- 
dition completely within the control of the grantor as in the present 
cases and one over which he has no control. In the latter situation 
there is little doubt that Congress has no power to assess income to 
the grantor when the condition has not been fulfilled during the tax- 
able year. Not only has the Supreme Court declared statutes pur- 
porting to tax to be so arbitrary and capricious as to be a violation 
of due process,’* but it has held an attempt by a state to measure A’s 
tax by B’s income to be a violation of the due process clause of the 


13H. R. Rep. No. 179, 68 Cong., Ist Sess., at 59 (Report of Com. on Ways 
and Means on the Revenue Bill of 1924): “Sec. 219 . . . Subdivision (g) of 
this section provides that ‘Where the grantor of a trust reserves the right to 
change the trust in favor of himself the income is charged to the grantor.’ ” 
Sen. Rep. No. 398, 68 Cong. Ist Sess., at 25 (Report of the Senate Committee 
on Finance); “Paragraph (g) of section 219. . . . The subdivision of the 
House bill has been rewritten in order that there shall not be taxed to the 
grantor the income of a trust as to which the grantor has a power of revocation 
subject however to a condition that has not happened.” 

14 Gould v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211 (1917); 
Smietanka v. First Trust and Savings Bank, 257 U. S. 602, 42 Sup. Ct. 223, 
66 L. ed. 391 (1921); see American Net and Twine Co. v. Worthington, 141 
U. S. 48, 12 Sup. Ct. 55, 35 L. ed. 821 (1892). 

15 Nichols v. Coolidge, 274 U. S. 531, 47 Sup. Ct. 710, 71 L. ed. 1184 (1927) ; 
Blodgett v. Holden, 275 U. S. 142, 48 Sup. Ct. 105, 72 L. ed. 206 (1927); 
Heiner v. Donnan, 285 U. S. 312, 52 Sup. Ct. 358, 76 L. ed. 301 (1931); see 
Brushaber v. Union Pac. R. R. Co., 240 U. S. 1, 24, 36 Sup. Ct. 236, 60 L. ed. 
493 (1915); Knowlton v. Moore, 178 U. S. 41, 77, 20 Sup. Ct. 747, 762, 44 
L. ed. 969 (1899); (1932) 1 Geo. Wasu. L. Rev. 130. 
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Fourteenth Amendment,** and the restraints imposed upon legislation 
by the due process clauses of the Fifth and Fourteenth amendments 
are the same.’7 Where the grantor has complete control of the con- 
dition, however, he still has actual command of the corpus. With 
strong public policy favoring the safeguarding of sources of income 
for taxation as an incentive, the Supreme Court in the past has not 
hesitated to disregard technicality for substance’* and there is no 
reason to believe it would do so in considering this question. Never- 
theless this is no sufficient reason for a court to attempt so large a 
piece of judicial legislation. ANpREW H. SCHMELTZ. 


16 Hoeper v. Tax. Com., 284 U. S. 206, 52 Sup. Ct. 20, 76 L. ed. 248 (1931). 
Wis. Statute requiring the addition of wife’s income to husband’s in computing 
his tax liability denied due process. 

(isan Coolidge v. Long, 282 U. S. 582, 596, 51 Sup. Ct. 306, 75 L. ed. 562 

18 Bullen v. Wisconsin, 240 U. S. 625, 36 Sup. Ct. 473, 60 L. ed. 830 (1916). 
Inheritance tax upon certain funds conveyed upon trust with a full power of 
revocation not exercised during life upheld in state of grantor’s domicile. Sal- 
tonstall v. Saltonstall, 276 U. S. 260, 48 Sup. Ct. 225, 72 L. ed. 565 (1928). 
Freeing of a remainder interest subject to power of disposition by the settlor 
of the possibility of his exercise by his death 7 held the proper subject of a 
succession tax. Chase Nat. Bk. v. U. S., 278 U. S. 327, 49 Sup. Ct. 126, 73 
L. ed. 405 (1929). Estate tax upon proceeds of insurance policies reserving 
to insured the right to change the beneficiary upheld. Reinecke v. Northern 
Trust Co., 278 U. S. 339, 43 Sup. Ct. 123, 73 L. ed. 410 (1929). Estate tax 


upheld > transfers in trust made before the passage of the act and reserving 


power of revocation to settlor alone. Rowley, Living Testamentary Disposi- 
tions (1929) 3 Cin. L. REv. 366. 
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ADMIRALTY—INTERNATIONAL LAW—JURISDICTION OF FEDERAL 
Courts oF LIBEL FoR INJURY SUSTAINED IN UNITED STATES Port.— 
Libelant, a Swedish seaman, brought an action of libel in rem against 
a Norwegian steamship for personal injuries received while working 
on board as a member of the ship’s crew. The injury was sustained 
while the vessel was lying in Hampton Roads. The vice-consul of 
Norway, at Norfolk, filed a protest against the court taking jurisdic- 
tion on the ground that by the Norwegian law a seaman may not 
receive damages for personal injuries, but is entitled only to share 
in an insurance fund provided by the Norwegian Government and 
maintained at the expense of shipowners for the purpose of providing 
compensation for injured seamen. The district court entered an 
order dismissing the libel. The libelant appealed. Held, that the 
district court should have taken jurisdiction. Order reversed. The 
Eir, 00 F. (2d) 124 (C. C. A. 4th, 1933). 

That the district courts of the United States have jurisdiction over 
a libel by a seaman to recover for personal injuries where libelant is 
a foreigner and the ship is a foreign ship, seems to be well settled. 
Lagnes v. Green, 282 U. S. 531, 51 Sup. Ct. 243, 75 L. ed. 520 
(1931); The Falco, 20 F. (2d) 362 (C. C. A. 2d, 1927); Heredia 
v. Davies, 12 F. (2d) 500 (C. C. A. 4th, 1926) ; The Hanna Nielson, 
25 F. (2d) 984 (W. D. Wash. 1928); The Ferm, 15 F. (2d) 887 
(E. D. N. Y. 1926); The Navarino, 7 F. (2d) 743 (1925). The 
jurisdiction is discretionary, however, in the district court. Charter 
Shipping Company, Ltd. v. Bowring, Jones & Tidy, Ltd., 281 U. S. 
515, 50 Sup. Ct. 400, 74 L. ed. 1008 (1930); The Belgenland, 114 
U. S. 355, 368, 5 Sup. Ct. 860, 29 L. ed. 152 (1885) ; Cunard Steam- 
ship Company v. Smith, 255 Fed. 846, 167 C. C. A. 174 (C. C. A. 2d, 
1918); The Canadian Commander, 43 F. (2d) 857 (E. D. N. Y. 
1930) ; Danielson v. Entre Rios Rys. Company, Ltd., 22 F. (2d) 
326 (Md. 1927). The decision in the instant case recognizes that the 
acceptance of jurisdiction of this class of cases lies within the dis- 
cretion of the district court, but holds that it is such a discretion as 
will be reversed when the district judge acts so at variance with the 
view held by the court of appeals that the appellate court is justified 
in saying that he exercised his discretion wrongly. The Belgenland, 
supra; Heredia v. Davies, supra; Elman v. Moller, 11 F. (2d) 55 
(C. C. A. 4th, 1926). The Supreme Court of the United States, 
in a recent case, held that the district court had the right, in its dis- 
cretion, to decline jurisdiction in libel cases between Canadian sub- 
jects arising out of a collision in Lake Superior on the American side 
of the boundary, and that in so doing the district court did not abuse 
its discretion. Canada Malting Company, Ltd v. Peterson Steam- 
ships, Ltd., 285 U. S. 413, 52 Sup. Ct. 413, 76 L. ed. 837 (1932). 
As pointed out by the court in the instant case, the facts in the Canada 
case are easily distinguishable from the facts in this case. “In the 
Canada case, proceedings in admiralty were pending in Canada be- 
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tween the same parties and involving the same issues involved in the 
case in the United States; both of the colliding vessels were registered 
under the laws of Canada and owned by Canadian corporations; the 
officers and crews of both vessels were citizens and residents of that 
country, and were not available for compulsory attendance in the Dis- 
trict Court for New York; the cargoes in question were shipped under 
a Canadian bill of lading from one Canadian port to another; the 
colliding vessels were unintentionally in the waters of the United 
States, and, still more important, no rights of seamen were involved. 
Here the seaman’s only adequate remedy was the action he brought 
in the court of the United States. He would be denied this relief if 
required to resort to the courts or officials of far distant Norway. The 
accident occurred in a port of the United States, voluntarily entered 
by the ship, and the witnesses were readily available at the place of 
the bringing of the suit. ...” Although it is only in unusual cir- 
cumstances that an appellate court will declare a lower court to have 
abused its discretion, even the Canada case recognized that in a proper 
case an appellate court could reverse the lower court on this ground, 
and it is believed the court was clearly right in deciding that the facts 
of this case warranted such a reversal. S. K. B. 


BANKRUPTCY—STATE TAXES—BINnDING ErFFect oF Tax Bar 
Orvers.—The state of New York filed a notice of an unliquidated 
claim for additional franchise taxes due the state from a bankrupt 
corporation. The referee entered an order, affirmed by the District 
Court, expunging this claim because it was not filed within the time 
allowed by a tax bar order previously entered. Held, that the tax 
bar order had a binding effect on the state. In re Experimenter Pub. 
Co., Inc., 58 F. (2d) 980 (C. C. A. 2d, 1932), cert. granted, sub. 
nom. New York v. Irving Trust Co., 53 Sup. Ct. 87, 77 L. ed. (Adv. 
Op.) 30 (U. S. 1932). 

The result of this case is based upon two decisions by the Circuit 
Court of Appeals of the Second Circuit, holding that the trustee in 
bankruptcy may, by proper notice served on the collector, require 
him to file his claim for taxes due the United States within a time 
fixed or otherwise be barred. Jn re Anderson, 279 Fed. 525 (C. C. 
A. 2d, 1922); In re Morgenstern and Co., 57 F. (2d) 163 (C. C. 
A. 2d, 1932). The bankruptcy court must order the trustee to pay 
all taxes legally due and owing by the bankrupt to the United States, 
state, county, district, or municipality in advance of the payment of 
dividends to general creditors. 44 Strat. L. 666 (1926), 11 U.S.C. 
Supp. V sec. 104 (1931). It is well settled that a bankruptcy court 
has the power to determine the accuracy or justice of a claim for 
state taxes. New Jersey v. Anderson, 203 U. S. 483, 27 Sup. Ct. 
137, 51 L. ed. 284 (1906); In re Simcox, Inc., 243 Fed. 479 (S. D. 
N. Y. 1917); see In re United Five and Ten Cent Store, Inc., 242 
Fed. 1005, 1006 (S. D. N. Y. 1917). But the limitation on time 
for proving of claims against bankrupts’ estates, 44 Stat. L. 666 
(1926), 11 U. S. C. Supp. V sec. 93n (1931), is inapplicable to the 
United States since a sovereign is not bound by a statute of limita- 
tions wherein it is not named. In re Cuban-Atlantic Transport Corp., 
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57 F. (2d) 963 (C. C. A. 2d, 1932) ; In re Brezin, 297 Fed. 300 (N. 
J. 1924). Taxes, however, need not be proved like an ordinary debt. 
In re Prince and Walter, 131 Fed. 546 (M. D. Pa. 1904); In re 
Servel, 45 F. (2d) 660 (E. D. Idaho 1930); see Stanard v. Dayton, 
220 Fed. 441, 444 (C. C. A. 8th, 1915). 

When the Anderson case, supra, was before the District Court, 
Justice Learned Hand, then a District Judge, foresaw obstacles con- 
fronting the application of tax bar orders to state taxes. In deliver- 
ing the opinion of the court he said, “It must be owned that as applied 
to a state whose assent to be sued cannot be implied from an act of 
Congress there are greater difficulties than in the case of the United 
States.” See Jn re Anderson, 275 Fed. 397, 399.(S. D. N. Y. 1921). 
It is submitted, however, that the state, rather than the trustee, be- 
comes the moving party by the mere act of submitting its claim. See 
In re General Film Corporation, 274 Fed. 903, 904 (C. C. A. 2d, 
1921). Although the absence of implied consent by the state was 
not commented on and no distinction was made between state and 
federal taxes, at least one case has held that both are bound by a 
referee’s tax bar orders. In re Stavin, 12 F. (2d) 471 (S. D. N. Y. 
1925). That decision was based upon the provision for payment of 
a first dividend within thirty days after the adjudication. 32 Star. 
L. 800 (1903); 11 U. S. C. sec. 105b (1926). It is evident that 
that section contemplates a prompt determination and payment of 
all taxes due from the bankrupt and that this should occur prior to 
the expiration of the time for proving claims against the estate. It 
must be admitted, however, that other jurisdictions have refused to 
go to the length of the principal case, even with respect to federal 
taxes, but have ordered the claims heard upon their merits. United 
States v. Elliott, 57 F. (2d) 843 (C. C. A. 6th, 1932); In re Bates 
Machine and Tractor Co., 8 F. (2d) 424 (N. D. Ill. 1925). Never- 
theless, the result achieved by the principal case is desirable in fur- 
thering a prompt determination of taxes due and owing, to the end 
that settlement of the estate may not be unreasonably delayed. 

H. D. L. 


CoNSTITUTIONAL AND CRIMINAL LAW—DUE Process UNDER THE 
CoNSTITUTION OF OKLAHOMA—Mos DoMINATED TRIAL.—An igno- 
rant and illiterate negro was accused of rape and committed to the 
county jail. On arraignment the accused requested a preliminary 
hearing and the same was set for January 2, 1932. Immediately there- 
after two mobs formed to lynch him. On December 30, 1931, on 
hearing that the defendant had confessed and desired to waive pre- 
liminary hearing the magistrate went to the jail, obtained waiver and 
ordered appearance for trial. Information was then immediately filed 
with the Court. At 7:30 at night of the same day defendant was 
arraigned in court, waived time to plead, pleaded guilty, waived time 
for sentence and was sentenced to death. No counsel appeared for 
accused and none was appointed by the Court. Habeas corpus was 
applied for on the ground that the proceedings and conviction were 
void for want of due process of law. Held, that in a capital case an 
ignorant defendant with the terror of the mob in his mind cannot 
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voluntarily waive any of his constitutional rights and that the Court 
should procure counsel for the accused if he is unable to procure same. 
Ex Parte Hollins, 14 P. (2d) 243 (Okla. 1932). 

“Due Process” under a state constitution may not be the same as 
due process under the Federal Constitution. Moore v. Dempsey, 261 
U. S. 86, 43 Sup. Ct. 265, 67 L. ed. 543 (1923) ; Powell v. Alabama 
(“Scottsboro Case”), 53 Sup. Ct. 55 (U. S. Nov. 7, 1932). Fora 
discussion of the latter case see (1932) 1 Geo. Wash. L. Rev. 116. 
The Court in the principal case, however, rests strongly on Moore 
v. Dempsey, supra, as authority to show that habeas corpus will lie 
in a “mob domination” case. In Moore v. Dempsey, supra, Justice 
Sutherland dissented from the majority. In the “Scottsboro Case,” 
supra, Justice Sutherland wrote the majority opinion holding that an 
ignorant and illiterate defendant was entitled to the appointment of 
counsel by the Court when the question arose on a writ of certiorari. 

C.F. P. ann R. S. M. 


CoNSTITUTIONAL LAw—DvE Process—DIVvERSION OF PARK Prop- 
ERTY TO OTHER PurRPOSsES—RIGHTS OF SURROUNDING PROPERTY 
Owners.—Land for an extensive park in the District of Columbia 
was taken by purchase or condemnation by virtue of an act of Con- 
gress. This land was, by the language of the act, “perpetually dedi- 
cated and set apart as a public park or pleasure ground for the benefit 
and enjoyment of the people of the United States ...” The sur- 
rounding lands, including those of the predecessors in title of the 
respondents in the instant case, were assessed to the extent that they 
were “specially benefited by reason of the location and improvement” 
of the park. Approximately 25 years later, by another act of Con- 
gress, the Commissioners of the District of Columbia were directed 
to build a fire engine house upon a portion of the park lands, border- 
ing the land of the respondents. During the period between the two 
acts, the respondents had purchased their land and erected high class 
residences. It is admitted that the value of the respondents’ property 
will be decreased if the engine house is located as directed by the act 
of Congress. Respondents, as plaintiffs in the Supreme Court of the 
District of Columbia, obtained an injunction, restraining the Com- 
missioners from erecting the engine house. This decree was affirmed 
in the Court of Appeals. Respondents claim property rights in the 
park land arising from the assessments upon their land when the 
park was formed and dedicated. They contend that the building of 
the engine house is a diversion of park land to other purposes and 
that this constitutes a taking of property without just compensation 
and due process of law. Appellants contend that this is merely a de- 
privation of property within the police power of Congress. Held, 
that the act creating the park and the assessments thereunder created 
no easements in the park land attaching to the surrounding property. 
Reichelderfer v. Quinn, 53 Sup. Ct. 177, 77 L. ed. (Adv. Op.) 176 
(U. S. 1932). 

A Massachusetts case, based upon facts very similar to those of the 
instant case, in which assessments were made upon surrounding land 
is in accord with the instant case. Thayer v. City of Boston, 206 
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Fed. 969 (Mass. 1913). A city under legislative authority can con- 
tract to sell land condemned for a park and enforce specific perform- 
ance. The Brooklyn Park Commission v. Armstrong, 45 N. Y. 234 
(1871) ; City of Brooklyn v. Copeland, 106 N. Y. 496, 13 N. E. 451 
(1887). Where no assessments were made, the surrounding prop- 
erty owners have no right to prevent the diversion of park property 
under legislative authority. Clarke v. City of Providence, 16 R. I. 
337, 15 Atl. 763 (1888) ; Seattle Land and Improvement Company 
v. City of Seattle, 37 Wash. 274, 79 Pac. 780 (1905). Cases in- 
volving assessments for benefits arising from other types of public 
improvements have reached the same result. Whitney v. New York, 
96 N. Y. 240 (1884) ; City of Chicago v. Union Building Associa- 
tion, 102 Ill. 379 (1882); Kean v. City of Elizabeth, 54 N. J. L. 
462, 24 Atl. 495 (1892); but see Lahr v. Metropolitan Elevated 
Railway Company, 104 N. Y. 268, 10 N. E. 528 (1887). Without 
legislative authority a city cannot divert from park uses, property 
which has been condemned for park purposes under legislative au- 
thority. Cummings v. City of St. Louis, 90 Mo. 259, 2 S. W. 130 
(1886) ; Higginson v. Slattery, 212 Mass. 583, 99 N. E. 523 (1912). 
Although the decision in the instant case appears to be in accord 
with the weight of authority, the argument that the respondents, hav- 
ing paid for the privilege of residing near a public park, should not 
lose the value of this privilege without being awarded compensation, 
makes a strong appeal. S. W. B. 


ConsTITUTIONAL LAW—ELECTIONS—PowER OF Eguity To EN- 
jorn.—A resolution of the state legislature stated that in view of the 
present public agitation it was considered expedient to obtain an ex- 
pression of the opinion of the electors of the state concerning repeal 
of the Eighteenth Amendment of the United States Constitution, and 
directed that the question be submitted to them at the next general 
election and a certificate of the results transmitted to the United 
States Congress. The petitioner, as a taxpayer, sought to enjoin the 
Secretary of State from certifying the question to the county clerks 
to be placed on the ballots, on the grounds that the resolution was 
unconstitutional and, therefore, the election expense would be an 
illegal use of public funds. Held, that the placing of the question 
before the people would not be enjoined as the resolution was within 
the authority of the legislature and was constitutional under the right 
of petition. Spriggs v. Clark, 14 P. (2d) 667 (Wyo. 1932). 

The court does not attempt to distinguish the instant case from one 
in which the enjoining of the election, itself, is sought. The case is 
decided according to the law governing the enjoining of an election. 
State ex rel. Fulton v. Zimmerman, 191 Wis. 10, 210 N. W. 381. 
Courts of equity, generally, are reluctant to enjoin elections and have 
in a majority of the cases refused an injunction on the ground that the 
election was determinative of a political rather than a civil or property 
right, and, therefore, they were without jurisdiction. Cleveland Cliff 
Iron Co. v. Kinney, 262 Fed. 980 (Minn. 1919) ; Morgan v. Wetzel 
County Ct., 53 W. Va. 372, 44 S. E. 182 (1903). In other cases the 
reason for denying an injunction has been that the petitioner had an 
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adequate remedy at law such as quo warranto or a statutory appeal. 
Holmes v. Oldham, 1 Hughes 76, Fed. Cas. No. 6, 643 (C. C. E. D. 
N. C. 1877); Parler v. Fogle, 78 S. C. 570, 59 S. E. 707 (1907). 
There are relatively few cases granting an injunction. Among them 
is a well considered United States Supreme Court case, illustrative 
of all. In that case the injunction was granted at the suit of a tax- 
payer because the election would be void and have no effect, and 
thereby cause an unnnecessary waste of the taxpayers’ money. 
Hawke v. Smith, 253 U. S. 221, 64 L. ed. 871, 40 Sup. Ct. 495 
(1920) ; De Kalb County v. Atlanta, 132 Ga. 727, 65 S. E. iD (1909). 


But see State ex rel. Cranmer v. Thorson, 9 S. D. 149, 68 N. W. 202 
(1896) (damage too trifling and speculative). For an exhaustive 
annotation of the power of the courts to enjoin elections see 33 A. L. 
R. 1376 supplemented by 70 A. L. R. 733. J. W. S. 


ConstiTuTIONAL LAw—MartiaL Law—Deniar or Dur PRroc- 
ESS.—Plaintiffs, owners of oil leases, filed a petition to enjoin the 
Railroad Commission of Texas from enforcing its orders limiting 
production of oil from their wells pursuant to state oil and gas con- 
servation statutes. Plaintiffs alleged the orders were arbitrary and 
illegal and deprived them of their property without due process of 
law. Pending a hearing on this application for injunction, a judge 
of the federal district court issued a temporary order restraining 
the Commission from limiting plaintiffs’ production below 5,000 bar- 
rels per well daily. Previously the Governor of Texas had issued a 
proclamation declaring martial law in the counties in which plain- 
tiffs’ wells were located. The Governor had declared those counties 
to be in a state of insurrection and had called forth the militia to 
suppress it. Upon the issuance of the restraining order, the Gov- 
ernor took over from the Railroad Commission the fixing of daily 
production allowed and undertook its control by military orders. 
These orders reduced plaintiffs’ production to 100 barrels per well 
daily. By an amended petition the Governor, the Adjutant General, 
and the Commanding Officer of the military district were joined as 
defendants. Upon the hearing of the petition for injunction, the 
defendants set up as a defense the existence of martial law pro- 
claimed by the Governor, contending that the orders limiting pro- 
duction were necessary for the prevention of threatened riot and 
tumult and were not reviewable by the courts. The district court, 
organized as a statutory three-judge court, found that a state of in- 
surrection in fact did not exist, that there had been no actual riot or 
disorder, that civil authorities had not been interfered with and that 
the courts were open and their process still effective. Accordingly, 
the district court enjoined the defendants from regulating, by mili- 
tary orders, the lawful production of oil from plaintiffs’ property. 
Held, that the action of the Governor was not justified by the dis- 
cretion incident to his power to suppress actual disorder. Judgment 
affirmed. Sterling v. Constantin, 53 Sup. Ct. 190, 77 L. ed. (Adv. 
Op.) 254 (U. S. Dec. 12, 1932). 

For a discussion of the principles involved see (1932) 1 Gero. 
Wasu. L. Rev. 102. H. D. L. 
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ConsTITUTIONAL LAw—Primary ELEcTIONS—DISCRIMINATION 
BY PoLiticAL PartiEs.—The Texas state Democratic convention on 
May 24, 1932, adopted a resolution that only white citizens should 
be eligible for membership in the party and participation in the pri- 
maries. The plaintiff, a Negro and a qualified voter under the laws 
of the United States and the State of Texas, alleged that by reason 
of this resolution he would be deprived of his right to vote in the 
primary election and prayed for an injunction. The trial court 
granted the injunction and the case was appealed. Held, that the 
Democratic party in Texas is a voluntary political association and, 
when assembled in convention, has the power to set its own stand- 
ards of eligibility for membership in the party and participation in 
the primaries. County Democratic Executive Committee, Bexar 
County, v. Booker, 53 5. W. (2d) 123 (Tex. Civ. App. 1932). 

See (1932) 1 Gro. Wasu. L. Rev. 131. This decision seems to 
be an attempt on the part of the Texas court to circumvent the im- 
plications of the Nixon v. Condon case, 286 U. S. 73, 54 Sup. Ct. 
484, 76 L. ed. 984 (U. S. 1932). M., S. G. 


CoNSTITUTIONAL LAW—SPECIAL SESSIONS OF STATE LEGISLA- 
TURES—LIMITATIONS ON POWER OF ASSEMBLY TO LEGISLATE AT 
SpEcIAL SeEssions.—A special session of the state legislature was 
called by the governor of Pennsylvania to consider making appro- 
priations to any state board or department for the purpose of reliev- 
ing unemployment. The legislature provided, Act of December 28, 
1931, P. L. 1503, for an appropriation of $10,000,000 to the Depart- 
ment of Welfare. This money was to be distributed by the various 
political subdivisions of the state to those in need. The act included 
in its terms some who were in need of help for reasons other than 
unemployment. Mandamus was brought by the Commonwealth 
against the Secretary of Welfare, the Auditor General, and the 
Treasurer, to compel them to perform the duties imposed by this act. 
Their defense was that the act was unconstitutional since it was 
passed at a special session of the legislature and was outside the 
scope of the subjects for legislation set out in the governor’s procla- 
mation. Held, that the act is constitutional and within the governor’s 
proclamation, Commonwealth ex rel. Schnader, Atty. Gen. v. Liver- 
ight, 161 Atl. 697 (Pa. 1932). 

The constitutions of most of the states provide for the calling of 
a special session of the legislature, and also provide that when such 
a session is called it shall act only on such subjects as are set out in 
the proclamation of the governor convening the special session, 
Lewis’ SUTHERLAND, STATUTORY CONSTRUCTION (2d. ed.) sec. 65. 
The question whether a special session should be called is one for 
determination by the governor alone. Jn re City of Pittsburgh, 217 
Pa. 227, 66 Atl. 348 (1907). After the governor has issued a procla- 
mation convening a special session he may, prior to the time the legis- 
lature convenes, issue a supplemental proclamation setting out addi- 
tional subjects for consideration, Hunter v. City of Pittsburgh, 207 
U. S. 161, 28 Sup. Ct. 40, 52 L. ed. 151 (1907), aff’g 217 Pa. 277, 
66 Atl. 348 (1907) ; Foster v. Graves, 168 Ark. 1033, 275 S. W. 653 
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(1925). But cf. State v. Dishman, 64 Mont. 530, 210 Pac. 604 
(1922); State v. Tweed, 63 Utah 176, 224 Pac. 443 (1924). The 
governor, on the other hand, may revoke his proclamation and any 
attempt of the members of the legislature to assemble is without 
authority, and any act done by them is void. Jn re Tennant, 3 Neb. 
409 (1872). The governor must specifically name in his proclama- 
tion what the subject matter of the legislation shall be, but the form, 
scope, and character of the legislation is wholly within the discretion 
of the legislature. Denver & R. G. R. Co. v. Moss, 50 Colo. 282, 
115 Pac. 696 (1911). The subject matter need not be stated as spe- 
cifically as would be necessary in the title of a bill. Jn re Likens, 
223 Pa. 456, 72 Atl. 858 (1909). The “subject,” as used here, in- 
cludes many minor subjects relating to, germane to, and having mu- 
tual connection with the “subject” proper. Mitchell v. Franklin 
Turnpike Co., 22 Tenn. (3 Humph.) 456 (1842); State v. Shores, 
31 W. Va. 491, 7 S. E. 413 (1888); Kemp v. State, 35 Okla. Crim. 
128, 248 Pac. 1116 (1926). It is not sufficient for the governor to 
merely point out a class to which there might be legislation. He must 
also point out the subject matter in that class. Denver & R. G. R. 
Co. v. Moss, supra. In construing what is the “subject,” the entire 
proclamation must be considered. Carol v. Wright, 131 Ga. 502, 107 
S. E. 765 (1908). Courts will take judicial notice of the proclama- 
tion. Wells v. Missouri Pacific Ry. Co., 110 Mo. 286, 19 S. W. 530, 
15 L. R. A. 847 (1892). The governor’s subsequent approval of a 
bill, however, cannot take the place of setting out in his proclamation 
the subject matter for legislation. Wells v. Missouri Pacific Ry. Co., 
supra; Jones v. State, 151 Ga. 502, 107 S. E. 765 (1921). The 
constitutional provision forbidding special session laws on subjects 
other than those specified by the governor when calling the session is 
mandatory, not merely directory, and any law passed outside the scope 
of the call is invalid. Stocke v. Edwards, 295 Mo. 402, 244 S. W. 
802 (1922); State v. Pugh, 31 Ariz. 317, 252 Pac. 1018 (1927). 
An act passed at a special session of the legislature, however, should 
have every presumption in favor of its validity, since the provision of 
the state constitutions prohibiting action by the assembly in special ses- 
sions on subjects not set out in the governor’s proclamation is plainly 
a limitation on the general powers of the assembly to legislate. Long 
v. State, 58 Tex. Cr. App. 209, 127 S. W. 208 (1910). Considering 
the different opinions as to what would be “Unemployment Relief” 
it seems that in this case the court has not gone too far in holding 
that the Act in question was within the scope of the governor’s proc- 
lamation. G. LT. 


CoMMERCE—INTERSTATE COMMERCE COMMISSION—JURISDICTION 
OF THE Court To REVIEW By CERTIORARI A DECISION OF CoMMIS- 
s1oN DENYING REPARATION.—The appellants, operators of seagoing 
tugs and barges, alleged that the Norfolk & Western and other rail- 
roads who deliver fuel directly to the tugs have collected a port or 
wharfage charge of $11.00, and that neither this service nor the charge 
therefor was included in the tariff filed by the railroad companies 
with the Commission. Appellants contended that all such charges and 
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collections were in violation of Sec. 6 of the Interstate Commerce 
Act. Upon complaint, the Interstate Commerce Commission found 
that the charges in question were not authorized by the published 
tariff schedules of the railroad companies and that Sec. 6 of the Com- 
merce Act had been violated. The Commission, nevertheless, refused 
to direct a refund of the charges, holding that they were reasonable 
in amount and consequently the appellants had suffered no damage. 
Appellants appeal from a decision of the Supreme Court of the Dis- 
trict of Columbia, dismissing appellant’s petition for a writ of certi- 
orari to the Interstate Commerce Commission to obtain a review of 
a decision denying reparation to appellants. Held, that the proceed- 
ings of the Interstate Commerce Commission in this matter conclud- 
ing in a negative order are not subject to review by the court by means 
of certiorari. Southern Transportation Company v. Interstate Com- 
merce Commission, 47 I. C. C. 29 (1932). 

The Court in the instant case decided that the power to make an 
order of reparation such as the appellants seek in the present pro- 
ceedings is a statutory power. For the court to undertake to exer- 
cise this power through the Commission by a compulsory order, 
whether injunction, mandamus, prohibition, or certiorari would 
amount to an assumption by the court of a statutory power conferred 
solely upon the Commission and not upon the courts. Emphasis was 
laid by the court upon the fact that the order of the Commission was 
a negative order and not an affirmative one. The decisions of the 
Commerce Court in the early cases on this question were to the effect 
that the court had the power to review negative orders as well as 
affirmative orders of the Commission. Arkansas Fertilizer Co. v. 
United States, 193 Fed. 667 (Com. Ct. 1911); Russe & Burgess v. 
Interstate Commerce Commission, 193 Fed. 678 (Com. Ct. 1912) ; 
Thompson Lumber Co. v. Interstate Commerce Commission, 193 
Fed. 682 (Com. Ct. 1912). On an appeal from the United States 
Commerce Court on refusal of the court to enjoin an order of the 
Commission denying reparation on the merits of the petition, the Su- 
preme Court of the United States overruled the previous decisions of 
the Commerce Court as to the power of the courts to review deci- 
sions of the Commission that were negative in substance. The Court 
there held that subdivision 2 of Sec. 1 of the Commerce Act creating 
the Commerce Court, now Sec. 207 of the Judicial Code, which gave 
the Commerce Court jurisdiction of cases to enjoin, set aside, annul, 
or suspend orders of the Interstate Commerce Commission, confers 
on that court jurisdiction only to entertain complaints as to affirmative 
orders of the Commission. Proctor & Gamble Co. v. United States, 
225 U. S. 282, 32 Sup. Ct. 761, 56 L. ed. 1091 (1912) ; Hooker v. 
Knapp, 225 U. S. 302, 32 Sup. Ct. 769, 56 L. ed. 1099 (1912). The 
district court has only the same jurisdiction that formerly was vested 
in the Commerce Court. Manufacturers’ Ry. Co. v. United States, 
246 U. S. 457, 38 Sup. Ct. 383, 62 L. ed. 831 (1918). If, however, 
the Commission erroneously refuses to entertain a reparation claim 
on the ground of a want of jurisdiction on its part to do so, a writ 
of mandamus may issue to compel it to assume jurisdiction and hear 
the petition. IJnterstate Commerce Commission v. Humbolt, 224 U. 

8 ; 
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S. 474, 32 Sup. Ct. 556, 56 L. ed. 849 (1912). An order of the 
Commission while negative in form, in effect an affirmative one, may 
be enjoined by the district court. Alton Ry. Co. v. United States, 
58 Sup. Ct. 124, 77 L. . * Op.) 217 (U. S. 1932) ; see (1933) 
1 Gro. Wasu. L. Rev. 2 

To give the statute ie Ae the Interstate Commerce Commission 
a contrary meaning than that held in the principal case would result 
in frustration of the legislative public policy which led to the adop- 
tion of the act to regulate commerce; would multiply the evils which 
the act was adopted to prevent; and would create confusion and con- 
flict where clearness and unity of action was contemplated. See 
(1932) 1 Gro. Wasu. L. Rev. 75; (1932) 1 Geo. Wasu. Rev. 141. 

J. V. L. 


CoMMERCE—INTERSTATE COMMERCE COMMISSION—JURISDICTION 
OF THE CourT TO REVIEW OrpERS OF CoMMISSION NEGATIVE IN 
Form.—The appellant railroad operates trains from Peoria to con- 
necting lines. The appellant and connecting railroads voluntarily 
established divisions of joint rates on grain and grain products from 
Peoria to points east of Buffalo. The connecting lines, without the 
sanction of the Commission and over the protest of the appellant, re- 
duced the amounts paid as divisions to the appellant. Proceedings 
were commenced before the Commission by the appellant, to establish 
just, reasonable and equitable divisions of the existing joint rates. 
The Commission found the divisions of local rates were too low, and 
ordered them increased. It found the divisions of the re-shipping 
rates were not unjust, and refused relief as to them. Appellant ap- 
peals from a decision of the District Court of Illinois refusing to 
enjoin the order of the Commission for want of jurisdiction. Held, 
that the order while negative in form was, in effect, an affirmative 
one, and was subject to review by the District Court. Alton Ry. Co. 
oye States, 53 Sup. Ct. 124, 77 L. ed. (Adv. Op.) 217 (U. S. 

An order of the Commission denying the affirmative relief sought 
is negative, and cannot be reviewed by the court. Southern Trans- 
portation Co. v. Interstate Commerce Commission, 47 I. C. C. 29 
(1932); (1933) 1 Geo. Wash. L. Rev. 274. Jurisdiction of courts 
to review orders of the Commission is not dependent upon the form 
in which the order is couched. On an appeal from a decree of the 
District Court enjoining the enforcement of an order of the Inter- 
state Commerce Commission respecting the distribution of coal cars, 
the Supreme Court held that an order of the Commission, in form 
dismissing a complaint of shipper, but the effect of which was to 
require an observance of a rule of car distribution, was not a nega- 
tive order, and could be reviewed by the Court. United States v. New 
River Co., 265 U. S. 533, 44 Sup. Ct. 610, 68 L. ed. 1165 (1924). 
The fact that an order is permissive will not preclude judicial review, 
if by that term is meant an order which, in contradiction to one com- 
pelling performance, authorizes a carrier to do some act otherwise 
prohibited. Chicago Junction Case, 264 U. S. 258, 44 Sup. Ct. 317, 
68 L. ed. 667 (1924) ; Skinner & Eddy Corp. v. United States, 249 
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U. S. 557, 39 Sup. Ct. 375, 63 L. ed. 772 (1919). The right to peti- 
tion the Commission conferred by the statute is positive. The re- 
fusal to grant it may in one sense be negative, but in another and 
broader view it is affirmative, since it refuses that which the statute 
affirmatively declares shall be granted if only the conditions which 
the statute provides exist. Intermountain Rate Cases, 234 U. S. 476, 
34 Sup. Ct. 986, 58 L. ed. 1408 (1914), rev’g Atchison, T. & S. F. 
Ry. Co. v. United States, 191 Fed. 856 (Com. Ct. 1911). The Com- 
mission’s order refusing an application made by carriers for relief 
against the long-and-short-haul clause of sec. 4 (1), title 49, U. S. 
Code, is not purely negative and is subject to review by the courts. 
Intermountain Rate cases, supra; United States v. Union Pacific Co., 
234 U. S. 495, 34 Sup. Ct. 495, 58 L. ed. 1426 (1914). 

In the principal case the Eastern carriers by their unauthorized 
action forced the appellant to become the moving party before the 
Commission. The Commission’s finding that the appellant’s divisions 
were not unjust, unreasonable or otherwise unlawful, and the refusal 
of relief, had the effect of reducing the divisions that had been fixed 
by agreement of the parties. As a consequence the order, though 
negative in form, in effect was affirmative, as it deprived appellant of 
property to which it was entitled from the connecting carriers. See, 
(1932) 1 Geo. Wash. L. Rev. 49 and 141. 5. ¥. Se 


CopyriGHTS—UNLICENSED EXHIBITION OF PHOTOPLAYS—PHOTO- 
PLAY AS “Dramatic Work.”’—Plaintiff contracted to permit defend- 
ant to exhibit certain copyrighted motion picture photoplays owned 
by the plaintiff. Defendant exhibited these photoplays on days other 
than those specified in the contract. Held, that a photoplay is a “dra- 
matic work” within the Copyright Law, 35 Star. L. 1075, Sec. 1 (d) 
(1909), 17 U. S. C. Sec. (d) (1926), and that the unlicensed exhi- 
bition was an infringement of the plaintiff's copyright. Metro- 
Goldwyn-Mayer Distributing Corporation v. Bijou Theatre Co., and 
Educational Film Exchanges, Inc. v. Same, 59 F. (2d) 70, 13 UV. S. 
Pat. Q. 147 (C. C. A. Ist, 1932). 

The statute grants to persons entitled thereto the exclusive right: 
“(a) To print, reprint, publish, copy and vend the copyrighted work. 
. ..(d) To perform ... the copyrighted work publicly if it be a 
drama . . . and to exhibit, perform, represent, produce, or reproduce 
it in any manner or by any method whatsoever... .” 35 Star. L. 
1075, Sec. 1 (1909), 17 U. S. C. Sec. 1 (1926). No question is 
raised in the instant case as to whether it would be a violation of a 
copyright to make copies of the copyrighted film. The question is 
whether the mere exhibition is an infringement. The decision is of 
particular interest because the production and distribution of moving 
picture films is one of the great industries of the United States. The 
particular question involved was first raised in the case of Tiffany 
Productions v. Dewing, 50 F. (2d) 911 (D. C. Md., May 14, 1931). 
When the principal case was in the district court, it ruled that a 
moving picture film was not entitled to copyright privileges as 
“drama” or “dramatic work” within the statute, and that, therefore, 
the defendant’s unlicensed exhibition of the photoplay was a mere 
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breach of his contract. 50 F. (2d) 908 (D.C. Mass., May 11, 1931). 
The Tiffany case, supra, decided just three days later, however, in 
favor of the copyright owner. The circuit court of appeals in the 
instant case reversed the district court and brought it into line with 
the Tiffany case. These two cases present the same question and 
both rest on the ground that a moving picture may be a “drama” or 
“dramatic work” under the statute. In (1931) 31 Cox. L. Rev. 1187 
the Tiffany case was annotated and the law pertaining to the subject 
was treated therein. This annotation also points out that the Tiffany 
case is in line with the recent trend to construe the Copyright statute 
reasonably to include situations in which new inventions are involved. 
The decision of the principal case, however, instead of being a limi- 
tation upon the Tiffany case is now in line with this trend. 
O. H. M. 


INTERSTATE COMMERCE—INTERPRETATION OF Worp “DeEFiciT’— 
Recovery oF Money Paip on CerrTiFICATE OF INTERSTATE CoM- 
MERCE CoMMISSION.—The Interstate Commerce Commission con- 
strued the word “deficit,” as used in paragraph (a) of section 204 
of the Transportation Act of 1920, 41 Star. L. 460 (1920), 49 U. 
S. C. 73 (1926), to mean a decrease in net railroad operating income 
in the federal control period as compared with the corresponding 
months of the test period. This test period covered three years from 
July 1, 1914, to June 30, 1917. Construction of the Word “Deficit,” 
66 I. C. C. 765 (1921). Four members of the Commission dis- 
sented. Subsequently, however, the Commission in another case 
construed the word “deficit” to mean an excess of charges over 
credits to railroad operating income for the period under considera- 
tion; 1.¢., a “red-ink” deficit. Deficit Status of Bingham and Gar- 
field Railway Company, 99 I. C. C. 724 (1925). Again four mem- 
bers of the Commission dissented. The Commission, following its 
first decision, had issued a certificate that the defendant railroad had 
sustained a deficit and the amount thereof was paid to it from the 
treasury of the United States. Later, following the second inter- 
pretation of the word “deficit,” the Commission issued an order can- 
celling the certificate upon which payment was made to defendant. 
The United States then instituted suit against the defendant railroad 
to recover the amount paid with interest. The District Court sus- 
tained the claim of the United States. Defendant appealed. Held, 
that the second interpretation of the word “deficit” was correct, and, 
therefore, the Commission was acting beyond its jurisdiction when 
it issued the certificate. Judgment affirmed. Butte, Anaconda & 
Pacific Railroad Company v. United States, 61 F. (2d) 587 (C.C. A. 
9th, November 7, 1932). 

The precise question of the interpretation of the word “deficit” 
as used in paragraph (a) of section 204 of the Transportation Act 
of 1920 has never been considered by the United States Supreme 
Court. This is the first case on the question which has been decided 
by a United States Circuit Court of Appeals. The Supreme Court 
of the District of Columbia, however, has recently held that man- 
damus would lie to compel the Commission to make an award when 
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the railroad is one that comes within the provisions of the statute, 
as originally interpreted by the Interstate Commerce Commission. 
It further held that “the object of the statute was to compensate 
short line railroads, such as the relator’s, for losses sustained as a 
consequence of Federal control and operation; the earlier construc- 
tion of ‘deficit’ was the correct one.” United States ex rel. Arcata & 
Mad Rwer Railroad Company v. Interstate Commerce Commission, 
memorandum opinion of Justice Bailey in Law Case No. 81302 
(1932). Even in its second decision on the question, the Interstate 
Commerce Commission was by no means sure that it had ruled cor- 
rectly, as the Commission in its opinion, 99 I. C. C. 724, 729 (1925), 
states: “We take this action with the hope and in the expectation 
that it will result in an authoritative construction, in an appropriate 
proceeding in the court, of the term ‘deficit,’ as that term is used 
in section 204 of the Transportation Act, 1920.” This invitation of 
the Commission was not accepted by the carriers, and the instant 
case was instituted. The court in arriving at its decision in this case 
points out that paragraph (a) of section 204, supra, defines the word 
“carrier” as used in the section to mean only those carriers which 
sustained a “‘deficit” (excess of charges over credits to railroad oper- 
ating income) for that period (as a whole) of Federal control during 
which it operated its own railroad or system of transportation. The 
court admits that paragraphs (c), (d), (e), and (f) of the same 
section would allow a credit to a railroad which had not operated at 
an actual loss, but had had a continuous net profit during Federal con- 
trol, against a greater “test period” profit. The court, however, bases 
its conclusion on the theory that paragraph (a) is the controlling 
paragraph of this section, and when it is stated in that paragraph 
that the word “carrier” includes those railroads which sustained a 
“deficit” in the Federal control period, it is meant that the section 
applies only to railroads sustaining a “red-ink” deficit. Taken alone 
this would, no doubt, be the only logical interpretation of the para- 
graph. Nevertheless, when it is read in the light of paragraphs (d), 
(e), and (f), it would seem that Congress did not intend to limit 
the application of the section to carriers sustaining a “red-ink” defi- 
cit. Sections (d) and (e) provide that for every month of the pe- 
riod of Federal control, during which the railroad was not under 
Federal operation, the Commission shall ascertain “the difference 
between its test period return, if an income, and its Federal control 
return, if a smaller income, . . .” or conversely “the difference be- 
tween the carrier’s Federal control return, if an income, and its test 
period return, if a smaller income.” Paragraph (f) directs the pay- 
ment of credits to the carrier determined under paragraphs (d) and 
(e) of the section. The court explains the apparent inconsistency 
between paragraphs (a) and the other paragraphs mentioned, by 
quoting from the dissenting opinion of one of the Commissioners in 
the original decision. He stated therein, referring to the provisions 
of paragraphs (d) and (e), “this method of monthly calculation was 
undoubtedly devised for the reason that there was a seasonable varia- 
tion in traffic and a fair result would be obtained by comparing oper- 
ating income by separate months with corresponding income during 
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the test period.” Construction of the Word “Deficit,” supra. This 
explanation is hardly satisfactory. The intention of Congress in add- 
ing section 204 to the Transportation Act, supra, must have been to 
treat without discrimination all short line railroads which had suf- 
fered as a result of the Government’s taking over the trunk lines. 

Under the construction placed upon section 204 by the court in 
the instant case obvious unfairness would result. Consider an exag- 
gerated example. A short line railroad had made a net profit of a 
million dollars a year during the test period and then during the pe- 
riod of Federal control had made only one dollar net profit. It 
would have been entitled to no reimbursement whatever under the 
theory of the court in the instant case. Although it had suffered a 
very great loss during the Federal control period, it had suffered no 
actual red-ink deficit. On the other hand, assume another exagger- 
ated case in which a similar railroad had made the same net profit 
during the test period but had suffered a “‘red-ink” deficit of one 
dollar during the period of Federal control. The latter carrier would 
be entitled to be reimbursed for the entire difference. This is ob- 
viously an inequitable discrimination, as it is a discrimination be- 
tween carriers in virtually identical circumstances. It is such a dis- 
crimination as must be said not to have been the intent of Congress, 
when it is remembered that the underlying purpose of section 204 
was to, at least partially, redress the short line railroads for the seri- 
ous losses in income which they were known to have suffered because 
of routing arrangements and other administrative measures made 
necessary by Government operation of the larger railroad systems. 
Cf., Continental Tie & Lumber Company v. United States, 286 U. S. 
285, 52 Sup. Ct. 529 (1932). 

It is difficult to reconcile paragraph (a) with the subsequent para- 
graphs of section 204 if “deficit” is interpreted to mean a “red-ink” 
deficit. On the other hand, the obvious intention of Congress may 
be carried out, all the paragraphs of the section may be easily recon- 
ciled, and at the same time a fair result may be arrived at if a 
broader, but not prohibited, interpretation is given to the word “defi- 
cit” by interpreting it to include the difference between a net income 
during the test period and the net income during the period of Fed- 
eral control. The legislative history of this section would indicate 
that Congress used the word “deficit” in the sense of a “differential” 
rather than a “red-ink” deficit. See the dissenting opinion of Com- 
missioner Esch, who was chairman of the House Committee on Inter- 
state and Foreign Commerce when this section was enacted. 99 I. 


C. C. 72 A. (1925). S. K. B. 


INTERNAL REVENUE—CREDIT FoR TAXEs Parp a ForeIGN Coun- 
tTRY.—The taxpayer, a domestic corporation, owned 51% of and re- 
ceived dividends from stock of a foreign corporation, which carried 
on business in State of New South Wales, Commonwealth of Aus- 
tralia, and paid taxes to both state and commonwealth. Respondent 
sought credit for taxes paid to the Commonwealth of Australia and 
to the State of New South Wales as taxes paid to a foreign country. 
Held, that taxes paid both state and commonwealth are deductible 
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within Revenue Act 1921, sec. 238 (a, e) 42 Srat. L. 227, 258, 259, 
entitling domestic corporation to credit on income taxes, for taxes 
paid to a foreign country. Burnet, Com’r. of Internal Revenue, v. 
Chicago Portrait Co., 285 U. S. 1, 52 Sup. Ct. 36, 76 L. ed. 359 
(1932). 

The sense in which the term “foreign country” is used in the stat- 
ute must be determined by reference to the purpose of the legisla- 
tion which was, in this instance, to mitigate the evil of double taxa- 
tion. The controlling consideration is the competency of the foreign 
government to lay the tax, and not the international status of that 
government. There is no question that the State of New South 
Wales levied the income taxes for which credit is sought nor that 
its government had adeqaute authority to impose them. 

In connection with the tariff acts, it was held in Stairs v. Peaslee, 
18 How. 521, 526, 15 L. ed. 474 (U. S. 1855), that the word “coun- 
try” had always been construed to embrace all possessions of a for- 
eign state, however widely separated, subject to the same supreme 
executive and legislative control. The court said that the question 
had been brought before the treasury department in 1817 and in- 
structions were issued in which the above construction was given to 
the word. The practice of the government has since conformed to 
this construction and it must be presumed that Congress in its sub- 
sequent legislation on the subject used the word according to its 
known and established interpretation. Meyers v. United States, 140 
Fed. 648 (C. C. N. D. N. Y. 1905); cf. Cherokee Nation v. Georgia, 
5 Peters 1, 8 L. ed. 125 (U. S. 1831). 


In the instant case, the court found that the various provisions, 
which allowed a corporation a credit for sums paid by it for taxes, 
(1) in the Corporation Tax Act of 1909, 36 Srar. L. 113, and the 
Revenue Act of 1913 “imposed by the government of any foreign 
country”; (2) in the Revenue Acts of 1916 and 1917 for taxes “im- 
posed by the authority of any foreign country,” and (3) in the Reve- 
nue Acts of 1918 and 1921 for taxes “‘paid during the taxable year 
to any foreign country,” all had the same background and there was 
no basis for the conclusion that the term “foreign country” was 
used in a different sense in any of the statutes. 

The Revenue Act of 1918 continued the expression “foreign coun- 
try” precisely as it had been used in the preceding income tax acts 
without any restriction, and the act of 1921 continued the expression 
as used in the act of 1918. 


Since the decision of the Supreme Court in the instant case, the 
Court of Claims has held that income taxes paid by a foreign sub- 
sidiary of a foreign subsidiary of a domestic corporation cannot be 
claimed by the domestic corporation as a credit on its tax liability. 
F. H. Peavey and Company v. United States, 55 F. (2d) 516 (Ct. 
Cl. 1932). The court in this latter case is apparently loath to fur- 
ther extend the category of corporations which may claim credit for 
taxes paid a foreign country, beyond the specific terms of the 1921 
Revenue Act, sec. 238 (a, e). P. G. 
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PaTeENts—CLAIMS IN APPLICATION—CHEMICAL NOMENCLA- 
TURE.—An application in the patent office contained a claim which 
included “. . . and an oxide of one of the elements of the group 
manganese, tungsten, zinc, cadmium, and molybdenum.” The ex- 
aminer rejected the claim as alternative, and the applicant appealed 
to the Board of Appeals. Held, that the claim is not alternative and 
is allowable. Ex parte Larson, 422 O. G. 3, 15 Pat. Q. 68 (Bd. of 
App. 1932). 

An applicant for a patent must point out and distinctly claim his 
invention. Rev. Stat. sec. 4888. An equivocal claim is not distinct 
and alternative expressions are, therefore, improper. Ex parte Nor- 
wood, 5 Pat. Q. 161 (Bd. of App. 1930), “with or without nickel” ; 
Ex parte Fretwell, 20 Gourick 85:12 (Com. of Pats. 1908), “air, 
water or chemicals”; Ex parte Leon, 164 O. G. 250, 1911 C. D. 35 
(Com, of Pats. 1911), “brake or locking device.” An applicant is 
entitled to protection commensurate with the scope of his invention, 
but he may not present a claim broader than his invention. Anders 
v. Gillilard, 190 O. G. 177, 1881 C. D. 1 (Com. of Pats. 1880); Ex 
parte Cave, 269 O. G. 393, 1919 C. D. 118 (Com. of Pats. 1919). 
This rule is more rigidly enforced with respect to chemical claims 
than to machine claims. If the genus is claimed, all the species under 
it must be operative. Jn re Dosselman and Neymann, 37 App. D. C. 
211, 167 O. G. 983, 1911 C. D. 379 (1911); Mathewson v. Camp- 
bell, 78 Fed. 910, 79 O. G. 686, 1897 C. D. 390 (C. C. A. 2d, 1897) ; 
see Corona Cord Tire Co. v. Dovan Chemical Corp., 276 U. S. 358, 
48 Sup. Ct. 380, 72 L. ed. 610, 370 O. G. 101, 1928 C. D. 253 (1928). 
If several, but not all the species are operable, it was originally im- 
possible to protect only the operable species in a single patent; a 
claim which covered the several operable species would be alterna- 
tive, and a claim which covered the genus would be broader than the 
invention. The mere inability, however, to find language to describe 
the invention should not prevent an applicant from securing protec- 
tion for all he has invented. Ex parte Markush, 340 O. G. 839, 1925 
C. D. 126 (Com. of Pats. 1924). An applicant was here permitted 
to claim “. . . material selected from the group consisting of . . .” 
followed by a list of the operable species. This liberalization of the 
rule greatly facilitated the formation of chemical claims. The useful- 
ness of the rule was soon materially reduced in Ex parte Palmer and 
Fulton, 398 O. G. 707, 1930 O. G. 3, 7 Pat. Q. 11 (Com. of Pats. 
1929) in which an applicant was not permitted to claim “‘. . . selected 
from a group of neutral salts and cane sugar . . .” because there was 
no recognized genus of substances so different as neutral salts and 
cane sugar. In Ex parte Clark and Malm, 412 O. G. 3, 1931 C. D. 
6, 11 Pat. Q. 52 (Com. of Pats. 1930) an applicant was permitted 
to claim “. . . selected from the group of . . . unsubstituted aliphatic 
monocarboxylic acids, . . . aromatic monocarboxylic acids and .. . 
aralkyl monocarboxylic acids . . . for the reason that they are of the 
genus of carboxylic acids, although the examiner contended that the 
species are as different as neutral salts and cane sugar. Apparently, 
the chemical relation of the compounds is controlling, rather than 
characteristics of the materials themselves. In the principal case 
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the claim was held to come under the Markush decision, and not 
under Palmer and Fulton, because the species are generic to oxides. 
This holding is correct. The rule of the Markush case is desirable 
and should be liberally applied. The rule of the Palmer and Fulton 
case should not be construed to further reduce the usefulness of the 
Markush decision. L. L. C. 


PATENTS—INFRINGEMENT—LACHES.—The owner of a reissue 
patent brought suit on July 9, 1929 for infringement of certain 
claims. The original patent was granted May 29, 1917; application 
for reissue was filed January 23, 1932; the reissue patent was granted 
May 19, 1925. The claims sued upon were copies of claims in the 
original patent. The plaintiff admitted having known in April or 
May, 1922 that the defendant was manufacturing the infringing 
pump. The plaintiff had several times intimated to the defendant 
that he might have to sue him for infringement of the patent. In 
answer to a defense of laches, the plaintiff sought to excuse the delay 
in bringing suit on the ground that the offer to surrender the original 
patent barred the maintenance of any action on it, at least while the 
application for a reissue was pending. Held, that offer to surrender 
the original patent does not render the original unenforceable and 
delay unexcused. Westco, Chippewa Pump Co. v. Delaware Electric 
Supply Co., 57 F. (2d) 559 (1931). 

Under the Patent Act of 1836, 5 Stat. L. 112, it was repeatedly 
held that the offer to surrender the original patent extinguished all 
rights under it and no suit thereon could be maintained either prior 
or subsequent to the granting or refusal of a reissue patent. Moffett 
v. Garr, 1 Black 273, 17 L. ed. 207 (U. S. 1861); Reedy v. Scott, 23 
Wall. 352, 364, 23 L. ed. 109 (U. S. 1874); Peck v. Collins, 103 U. 
S. 660, 26 L. ed. 512 (U. S. 1880). R. S. 4916 provided that the sur- 
render should take effect upon granting of the reissue patent. In 
Peck v. Collins, supra, it was intimated that under this statute no 
suit on the original patent could be maintained during the pendency of 
a reissue application. When the question came up for decision, how- 
ever, the Supreme Court held that under R. S. 4916 the offer to sur- 
render the original patent does not render the original unenforceable 
during pendency of the reissue application. Allen v. Culp, 166 U. S. 
501, 504, 17 Sup. Ct. 644, 41 L. ed. 1093 (1897). Later the Supreme 
Court decided that the application for reissue and its subsequent 
abandonment did not render the original patent unenforceable, even 
though the Patent Office in acting on the reissue application had re- 
jected for want of invention the allegedly infringed claims of the 
original patent. McCormick v. Aultman, 169 U. S. 606, 610, 18 
Sup. Ct. 443, 42 L. ed. 875 (1898). Where the reissue patent is 
granted during the pendency of the suit on the original patent, the 
suit is subject to immediate dismissal. Coffield v. Fletcher Mfg. Co., 
167 Fed. 321, 93 C. C. A. 25 (C. C. A. 6th, 1909) ; Gross v. Norris, 
18 F. (2d) 418, 422 (Md. 1927). 

If the owner of a supposedly infringed patent for which an appli- 
cation for reissue has been or ought to be filed sues on the original 
patent, he may find that the prompt granting of the reissue has caused 
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dismissal of his suit or that the defect, sought to be corrected by the 
still pending reissue, has had the same effect. If, on the other hand, 
the owner refrains from instituting suit until the reissue is granted, 
he may find that the time required for its obtaining has of itself, or 
when added to a reasonable delay, defeated his right to obtain relief 
against the infringer. o #2 


Pusiic Uritities — Contract CARRIERS — Due Process. — A 
Texas statute prohibits any contract carrier from operating over the 
State highways without first obtaining a permit from the Railroad 
Commission, such permit to be issued only if the proposed operation 
will not impair efficient public service of common carriers then serv- 
ing the same territory; it authorizes the fixing of minimum rates and 
fares for contract carriers which shall not be less than the minimums 
fixed for common carriers; it provides also for regulation of common 
carriers on the highways and requires them to obtain certificates of 
public necessity and convenience; the statute further declares that 
the business of operating as a motor carrier for hire on state high- 
ways is one affected with a public interest (TEx. Comp. Star. (1928), 
Vernon’s Supp. (1931) art. 91la, 911b). Plaintiffs seek to enjoin 
enforcement of the provisions governing private motor carriers as a 
violation of due process, averring that the conditions imposed compel 
the dedication of the private property of the contract carrier to public 
use and an interference with the right of private contract. Held, 
that the statute is valid, as it does not attempt to regulate the contract 
carrier as a common carrier ; the regulations governing the two classes 
are clearly separated. The requirement that the contract carrier se- 
cure a permit, issuable on considerations of possible interference with 
public service rendered by existing common carriers; the fixing of 
minimum rates, and the incidental interference with freedom of con- 
tract are justified by and may be properly based upon the power of 
the state to regulate the use of its highways. Injunction denied. 
Stephenson v. Binford, 53 Sup. Ct. 181, 77 L. ed. (Adv. Op.) 203 
(U. S. December 5, 1932). 

The opinion in this case reviewed and reaffirmed the principles of 
previous decisions of the United States Supreme Court to the effect 
that (1) a contract carrier cannot be converted against his will, by 
legislative enactment, into a common carrier nor be regulated as such; 
(2) the State, however, may regulate and control the use of its high- 
ways under its general police powers. See cases cited in (1932) 1 
Geo. Wash. L. Rev. 127; also Note (1931) 44 Harv. L. Rev. 530; 
and Note (1926) 26 Cor. L. Rev. 954. The Texas statute, by ex- 
pressly declaring that the business of all motor carriers for hire was 
one affected with a public interest, and by also conferring broad 
powers of regulation based upon the use of the highways, presented 
both the type of attempted regulation heretofore declared unconstitu- 
tional by the Supreme Court, and the principle recognized as validly 
within the powers of the State. The Supreme Court in Stephenson 
v. Binford, supra, considering the statute in its entirety, upheld its 
validity by basing its holding upon the aim of the statute recognized 
as valid; namely, the regulation of private carriers in behalf of public 
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safety and convenience, rather than upon the declaration that the 
business was one clothed with a public interest. 

While regulation of the contract carrier as a common carrier is held 
to violate the due process clause, it would appear from the decisions 
that the state may enact statutes predicated upon the use of the high- 
ways which in effect impose upon the private contract carrier, require- 
ments of equal or greater severity than those imposed upon the com- 
mon carrier. Stephenson v. Binford, supra; and see comment in 
(1932) Pus. Uti. Forr., Vol. 1X, pp. 195-202; 284-289. Riley v. 
Lawson, 143 So. 619 (Fla. 1932) (requiring the contract carrier in 
continuous or recurring service to secure a permit and pay a fee the 
same as that of common carrier). Broadway Express v. Murray, 60 
F. (2d) 293 (W. D. Okla. 1932) and Grolbert v. Oklahoma Tax 
Commission, 60 F. (2d) 301 (W. D. Okla. 1932) (Oklahoma statute 
imposing mileage tax of 4% cent per mile on contract carriers and % 
cent per mile on common carriers). City Grocery Co. v. State Road 
Department of Florida, 60 F. (2d) 331 (N. D. Fla. 1932) (Florida 
statute fixing maximum weight of loads of contract carrier at 16,000 
Ibs., allowing common carrier 24,000 Ibs.). Montgomery & Atlanta 
Freight Lines v. Georgia Public Service Comm., 166 S. E. 200 (Ga. 
1932) (Georgia statute applying the same rates, fares and charges to 
contract carrier as to common carrier and requiring certificate— 
though the court’s holding is not direct as to constitutionality, since 
the pleadings failed adequately to raise that issue). 

As a result of the decision in Stephenson v. Binford, supra, the 
right of the private contract carrier to begin or to continue in busi- 
ness is conditioned upon a consideration of the effect of the proposed 
enterprise upon the existing business of the common carriers already 
serving the territory. In New State Ice Co. v. Liebmann, 285 U. S. 
262; 52 Sup. Ct. 371, 76 L. ed. 747 (1932), the Supreme Court de- 
nied the power of the legislature to regulate directly a private busi- 
ness by requiring ice companies to obtain a certificate of public con- 
venience. In a dissenting opinion, however, Mr. Justice Brandeis 

.accorded judicial recognition to the theory of a planned economic 
structure. See comment in (1932) Pus. Uti. Fort., Vol. X, p. 
423. In Frost v. Railroad Commission, 271 U. S. 583, 46 Sup. Ct. 
605, 70 L. ed. 110 (1926), the Supreme Court specifically denied the 
power of the state to compel a private carrier to assume the burdens 
and duties of a common carrier against his will. Nevertheless, the 
holding of the Court in Stephenson v. Binford, supra, permits the 
Legislature to achieve indirectly under the exercise of an admittedly 
constitutional power a result which it could not have achieved by 
direct legislation for that purpose alone. Under the guise of con- 
ditions attached to the issuance of a permit to use the highways, the 
state is allowed to fix minimum rates for the contract motor carrier 
and even to prohibit his engaging or continuing in business, although 
such regulations have for their purpose the protection of existing 
common carriers and/or the public convenience. Whether the de- 
cision will give any impetus toward the outright classification of the 
business of contract motor carriers as a public utility; 7. e., a business 
clothed with a public interest, is doubtful, even in view of the statu- 
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tory declaration, inasmuch as the Court “put aside” that question and 
held that “it is enough to support its validity that one of its aims is 
to conserve the highways. If the legislature had other or additional 
purposes, which, considered apart, it had no constitutional power to 
make effective, that would not have the result of making the act in- 
valid.” In this connection see dissenting opinion of Mr. Justice 
Holmes in Hammer v. Dagenhart, 247 U. S. 251, 277, 38 Sup. Ct. 
529, 62 L. ed. 1101 (1918) ; and cases cited therein. Ellis v. United 
States, 206 U. S. 246, 27 Sup. Ct. 600, 51 L. ed. 1047 (1907); Mc- 
Cray v. United States, 195 U. S. 27, 24 Sup. Ct. 769, 49 L. ed. 78 
(1904). M. R. 


Pusiic Urmities—“TEMPORARY ALTERATION IN Rates’”—Eco- 
NOMIC EMERGENCY AS A Factor 1n Rate Maxinc.—Plaintiff dis- 
tributes electricity throughout several counties in Indiana. In April 
and September of 1931 it lowered its rates, thereby reducing its in- 
come to the extent of $160,000. After a hearing which lasted but 
one day, the state public service commission futher reduced its rates 
20% for the City of Marion. The only evidence taken was given 
by an engineer and an accountant both in the employ of the commis- 
sion. The order of the commission provided for an inventory of 
the plaintiff’s property and an audit of its books as might be perti- 
nent for the fixing of a schedule of rates for this city. In the mean- 
time a schedule of rates was prepared to become effective until 
further orders from the commission. In lowering the rates the com- 
mission acted under a statute which gave it power to reduce rates 
or to amend them if it thought that an emergency had arisen. The 
basis of the commission’s order was that an emergency had arisen 
because of the depression. The plaintiff brought suit in equity to 
enjoin the enforcement of this order. The bill of complaint was 
filed and a temporary restraining order issued. Hearing was had 
pursuant to 28 U. S. C. sec. 380 (1926), upon the application of 
the plaintiff for an interlocutory injunction after notice had been 
given as provided for in that section. Held, that the rates of a pub- 
lic utility cannot be reduced to such an extent as to deprive the utility 
of a fair and reasonable return upon its property devoted to the pub- 
lic use. Interlocutory injunction granted upon condition that plain- 
tiff furnish a bond to the sum of $10,000, conditioned upon the re- 
turn to the subscribers of all excess charges collected in the event 
that the injunction be dissolved upon final hearing. IJndiana General 
Service Co. v. McCardle, 1 F. Supp. 113 (1932). 

The court follows the usual basis for the reduction of rates which 
is a fair return upon the fair value of the property devoted to the 
public use. Southwestern Bell Tel. Co. v. Public Service Commission 
of Missouri, 262 U. S. 276, 43 Sup. Ct. 544, 67 L. ed. 981 (1923), 
31 A. L. R. 807 (1924). 

As in the instant case where the plaintiff is petitioning for an in- 
terlocutory injunction pending final hearing by the commission, all 
it need show is that it will suffer irreparable damage if the applica- 
tion be denied, and if it be granted, that the injury to the opposing 
party even if the final decree be in its favor, will be adequately in- 
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demnified by bond. Prendergast v. New York Telephone Co., 262 
U. S. 43, 43 Sup. Ct. 466, 67 L. ed. 853 (1923). 

A state commission cannot experiment with a utility’s interest as 
a temporary expedient. New York Telephone Co. v. Prendergast, 
36 F. (2d) 54 (S. D. N. Y. 1929). Even though the orders of a 
commission are temporary, there is no difference in law between the 
permanent and temporary confiscation of a fair return due the utility 
upon its property. Prendergast v. New York Telephone Co., 36 F. 
(2d) 54 (S. D. N. Y. 1929). 

Another state commission was upheld in increasing the rates of a 
utility due to an economic emergency. Lacrosse v. State Railroad 
Commission, 172 Wis. 233, 178 N. W. 867 (1920). In this case 
the commission acted under a statute similar to the Indiana statute 
in the instant case. Wis. Stat. (1929) sec. 196.70; Burns Inp. 
ANN. Stat. (1926) sec. 12795. 

The Arizona Corporation Commission recently reduced the rates 
of a water company in view of the economic depression. Re Cortaro 
Water Co., P. U. R. 1932 D 525 (1932). Also the Wisconsin Com- 
mission reduced the rates of a telephone company upon the same 
basis. Re Wisconsin Tel. Co., P. U. R. 1932 D 173 (1932). 

In promulgating the revolutionary doctrine of “economic depres- 
sion” as a basis for lowering the rates, the Wisconsin and Indiana 
commissions, in the recent cases arbitrarily lowered the rates with- 
out taking evidence of estimates of probable earnings under the new 
proposed rates. Wm. A. Prendergast, The Economic Emergency as 
a Factor in Rate Making (Sept. 1, 1932) 10 P. U. F. 243. This 
objection cannot be found in the order of the Arizona commission 
which took into consideration certain evidence that tended to show 
that added revenues would accrue to the water company through a 
greater consumption of water than before, due to the lowering of 
the rates. The commission also felt that lower rates would insure 
the future solvency of both the ranchers and the water company. 

. #.. &. 


STATUTES—CONSTITUTIONAL LAW—CLASSIFICATION OF CouUN- 
TIES.—An act of the legislature of Virginia (Acts 1928, c. 311, p. 
849) authorized the appointment of a trial justice by the judge of 
the circuit court for each county having over 6,000 inhabitants at the 
last official census, except Carroll County where the trial justice was 
to be elected by the people. In a proceeding before a trial justice 
of Carroll County elected under this statute, the legal existence of 
the office was challenged on the ground that the legislative provision 
creating it was violative of the constitution of Virginia, 1912, sec. 
63 (11), and sec. 64, prohibiting special legislation affecting elec- 
tions and special laws where a general law would apply. Held, that 
the act constituted an arbitrary classification and was unconstitu- 
tional. Quesinberry v. Hull, 165 S. E. 383 (Va. 1932). 

Classification for legislative purposes is primarily for the legisla- 
ture, which is given wide discretion. Bowers v. Glos, 346 Ill. 623, 
179 N. E. 80, 83 (1931); Louisville & N. R. Co. v. Melton, 218 
U. S. 36, 52, 30 Sup. Ct. 676, 681, 54 L. ed. 921, 928, 47 L. R. A. 
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(x. s.) 84, 96 (1910). A question cognizable in the courts arises 
if it clearly appears that the legislative classification is not based on 
substantial distinctions with reference to the subject matter or is 
manifesly unjust or unreasonable. Fountain Park Co. v. Hensler, 
199 Ind. 95, 155 N. E. 465, 467, 50 A. L. R. 1518, 1522 (1927) ; 
Maercker v. Milwaukee, 151 Wis. 324, 139 N. W. 199, 201, L. R. A. 
1915F, 1196, 1201, Ann. Cas. 1914B, 199, 202 (1912). Arbitrary 
selection or mere identification cannot be justified by calling it classi- 
fication. Gulf C. & S. F. Ry. Co. v. Ellis, 165 U. S. 150, 17 Sup. 
Ct. 255, 41 L. ed. 666 (1897); State v. Elizabeth, 56 N. J. L. 71, 
28 Atl. 51, 53, 23 L. R. A. 525, 528 (1894); State v. Loomis, 115 
Mo. 307, 314, 22 S. W. 350, 352 (1893); cf. Atchison, T. & S. F. 
R. Co. v. Matthews, 174 U. S. 96, 98, 19 Sup. Ct. 609, 610, 43 L. ed. 
909, 910 (1899); Fidelity Mut. Life Ass'n v. Mettler, 185 U. S. 
308, 326, 22 Sup. Ct. 662, 669, 46 L. ed. 922, 933 (1902). It is no 
objection that there is only one in a class if the classification is ger- 
mane to the subject and purpose of the legislation, is based on sub- 
stantial distinctions, and is not arbitrary. Indianapolis v. Navin, 151 
Ind. 139, 47 N. E. 525, 526, 41 L. R. A. 337, 344 (1897) ; State v. 
Hunter, 99 Neb. 520, 156 N. W. 975 (1916). Contra: Central Trust 
Co. v. Citizens St. Ry. Co., 80 Fed. 218 (C. C. Ind. 1897). It is 
usually required that the legislation provide for future changes in 
the subjects classified. Cases on this subject are collected in a note 
in (1910) 15 Ann. Cas. 857, 858. The Virginia courts, however, 
appear to have taken a contrary view. Martin’s Ex’rs v. Common- 
wealth, 126 Va. 603, 102 S. E. 77, 80, aff'd 102 S. E. 724 (1920). 
It has been held that constitutional prohibitions against special legis- 
lation apply only to laws of a nonpolitical or private nature and that 
laws of a political or governmental character are not unconstitu- 
tional even though special. This distinction appears to be recognized 
only in Tennessee where the courts say that special legislation classi- 
fying counties for governmental purposes is not a violation of article 
11, sec. 8, of the constitution, which prohibits special laws. State v. 
Knox County, 154 Tenn. 483, 290 S. W. 405, 50 A. L. R. 1158 
(1926). Whether an act is special or general must be determined 
from its subject matter and from facts of which the court will take 
judicial notice. Farrelly Lake Levee Dist. v. Hudson, 169 Ark. 33, 
273 S. W. 711, 712 (1925) ; State v. Snyder, 31 Wyo. 333, 225 Pac. 
1102, 1103 (1924). The instant case is clearly within the forbidden 
group. No natural reason inherent in the purpose of the legislation 
for treating Carroll County differently from other counties is found 
in the act nor was any reason called to the attention of the court. 
For the statute to be constitutional it must be shown that the classi- 
fication is based on substantial differences between Carroll County and 
the remaining counties. Fountain Park Co, v. Hensler, supra; State 
v. Elizabeth, supra. F, 


TAXATION—INCOME—FEDERAL TAX ON STATE INSTRUMENTAL- 
1ry.—The City of Long Beach, California, owned a tract of land from 
which the water supply was taken. When oil was found on the land, 
a portion of it was leased to the Jergins Trust, the petitioner, on the 
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terms that the oil produced should be divided 60% to the lessee and 
40% to the lessor. Taxes were to be paid in this same ratio. The 
Federal Government sought to tax the lessee’s income from this 
source. He contends that a tax so levied is a tax on an instrumentality 
of the municipal government and as such, invalid. Held, that the 
attempt to impose a tax upon the income of the petitioner as lessee 
ot the city’s lands was unauthorized. A. T. Jergins Trust v. Com- 
missioner of Internal Revenue, 61 F. (2d) 92 (C. C. A. 9th, 1932). 

See case of Fox Film v. Doyal (1932) 1 Geo. Wash. L. Rev. 155. 

A. O. 


TAXATION—INCOME—“OBLIGATION”—FEDERAL TAX ON STATE 
INSTRUMENTALITY.—The plaintiff’s testator was part owner of two 
pieces of property which were condemned by the City of New York 
in 1925 and 1926. The testator included the interest on the awards 
made as gross income in his income tax returns for the years 1927 
and 1928. The executor contends that by reason of this inclusion 
an amount of tax in excess of the liability was paid. The contention 
is predicated on the ground that the interest on the award is an obli- 
gation of the city as a political subdivision and should be tax ex- 
empt. Held, that the word “obligation” does not necessarily include 
every duty imposed by law but should be restricted to include only 
those resulting from an exercise of the borrowing power of the state 
or subdivision. United States Trust Co. of New York v. Anderson, 
60 F. (2d) 291 (S. D. N. Y. 1932). 


See case of Fox Film v. Doyal (1932) 1 Geo. Wash. L. Rev. 155. 
A. O. 


TAXATION—INTERNAL REVENUE—INCOME Tax—Loss To STocK- 
HOLDER IN LIQUIDATION OF CORPORATION—CAaAPITAL Loss.—On a pe- 
tition for review of a decision of the Board of Tax Appeals, petitioner 
contended that the loss resulting to a stockholder on liquidation of a 
corporation by bankruptcy proceedings must be treated as “capital 
loss” under sections 201 (c) and 208 (a) (2) of the Revenue Act 
of 1926. The Act read as follows: “208 (a) For the purposes of 
this chapter . . . (2) The term ‘capital loss’ means deductible loss 
resulting from the sale or exchange of capital assets.” “201 (c) 
Amounts distributed in complete liquidation of a corporation shall 
be treated as in full payment in exchange for the stock, and amounts 
distributed in partial liquidation of a corporation shall be treated as 
in part or full payment in exchange for the stock... .” 44 Srar. 
L,. 27, secs. 208 (a) (2), 201 (c), 26 U. S. C. secs 939 (a) (2), 932 
(c). The assets of the corporation were insufficient to pay the cor- 
porate debts and nothing was distributed to the stockholders. Held, 
that loss to a stockholder of a bankrupt corporation, in liquidation of 
which nothing was distributed to stockholders, is not deductible as 
capital loss. Echols v. Commissioner of Internal Revenue, 61 F. 
(2d) 191 (C. C. A. 8th, 1932). 

The court appeared to have no doubt that, if some amount, no 
matter how small, had been distributed in liquidation, petitioner’s loss 
would have been properly classifiable as “capital loss.” Under the 
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clear language of section 208 (a) (2) a loss sustained on the sale 
or exchange of stock must be considered a capital loss. See Piper v: 
Willicuts, 55 F. (2d) 397 (Minn. 1932). Amounts distributed to 
the stockholders in liquidation are payments made by the corporation 
in exchange for its stock, under section 201 (c). Hellmich v. Hell- 
man, 276 U. S. 233, 48 Sup. Ct. 244, 73 L. ed. 544 (1927) ; Jemison 
v. Commissioner of Internal Revenue, 45 F. (2d) 4 (C. C. A. 5th, 
1930); Langstaff v. Lucas, 13 F. (2d) 1022 (C. C. A. 6th, 1926). 
The decision in the instant case rests squarely on the proposition that 
the term “amounts distributed” does not include a case of zero dis- 
tribution. Capital loss properly falling within the field of exemptions 
from taxation, the refusal of the court to allow the equities of pe- 
titioner’s claim to overcome the literal words of the statute is in ac- 
cord with the rule that exemptions are in derogation of the sovereign 
power and strictissimi juris. Memphis & L. R. R. Co. v. Railroad 
Commissioners, 112 U. S. 609, 5 Sup. Ct. 299, 28 L. ed. 837 (1884) ; 
Yazoo & M. Valley R. Co. v. Thomas, 132 U. S. 174, 10 Sup. Ct. 68, 
33 L. ed. 302 (1889). But cf. Farmer's Loan and Trust Co. v. Min- 
nesota, 280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 (1930). Capital 
loss may also, however, be considered as a relief measure and relief 
measures in tax statutes should be construed liberally in favor of the 
taxpayer to give the relief intended to be provided. Burnet v. 
Marston, 57 F, (2d) 611 (1932); Bonwit Teller & Co. v. United 
States, 283 U. S. 258, 263, 51 Sup. Ct. 395, 397, 75 L. ed. 1018 
(1931). It has been held that a particular construction of a revenue 
statute which will deprive the treasury of revenue will be discarded 
in favor of a construction which will be applicable uniformly to all 
persons of one class and so as to raise revenue. Commonwealth v. 
Nunan, 126 Ky. 698, 104 S. W. 731 (1907). The instant case, in- 
fluenced no doubt by the present need of increased revenue, will prob- 
ably be followed in preference to the liberal view adopted four years 
ago by the Circuit Court of Appeals for the Second Circuit when it 
held that the provision requiring a sale or exchange in order to estab- 
lish loss was inapplicable when the value of the security had become 
finally extinct. De Loss v. Commissioner of Internal Revenue, 28 
F. (2d) 803 (C. C. A. 2d, 1928) cert. den. 279 U. S. 840, 49 Sup. 
Ct. 254, 73 L. ed. 987. It is interesting to note, however, that, if one 
dollar or one cent had been available for distribution, the deduction 
would have been allowed. M. H. R. 


TAXATION — PrivaTE INTERNATIONAL LAw — FEDERAL ESTATE 
TAx—INTANGIBLES.—An estate tax was levied by the United States 
on foreign stocks and foreign and domestic bonds owned by a British 
subject who was domiciled in Cuba at the time of his death. The 
stocks and bonds were held in New York by the deceased’s represent- 
atives, but not for business purposes. Held, that the stocks and bonds 
were not taxable as “property within the United States.” Jnternal 
Revenue Commissioner v. Brooks, 60 F. (2d) 890 (C. C. A. 2d, 
1932). 

Taxation of intangible property has presented to the courts an ex- 
ceedingly difficult problem. The recent cases, however, have settled 
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some of the existing uncertainty as to estate taxes levied by the states 
in such situations. These cases seem to point to a definite rule in 
the case of state taxation. The period of formulation of the present 
rule began with the case of Blodgett v. Silberman, 277 U. S. 1, 48 
Sup. Ct. 410, 72 L. ed. 749 (1928), aided by Farmers Loan and Trust 
Co. v. Minnesota, 280 U. S. 204, 50 Sup. Ct. 98, 74 L. ed. 371 
(1930), and was concluded by First National Bank of Boston v. 
Maine, 284 U. S. 312, 52 Sup. Ct. 174, 76 L. ed. 313 (1932) and 
Baldwin v. Missouri, 281 U. S. 586, 50 Sup. Ct. 984, 74 L. ed. 1056 
(1932). The rule may be stated that state succession taxes may be 
levied on intangible property only by the state of the decedent’s domi- 
cile. Two exceptions may be noted: (1) Where an irrevocable trust 
is created in a foreign state. Safety Deposit Trust Co. v. Virginia, 
280 U. S. 83, 50 Sup. Ct. 59, 74 L. ed. 180 (1929). (2) Where in- 
tangible property acquires a business situs in a state other than the 
decedent’s domicile. Conriict oF Laws RESTATEMENT (Am. L,. 
Inst. 1930), sec. 59. 

The instant case, however, varies the problem by presenting a 
situation of federal rather than state taxation. The court in the deci- 
sion placed great stress upon the fact that the Revenue Act, 43 Star. 
L. 253 (1924), 26 U. S. C. 303 (1926), by the express inclusion as 
taxable of domestic stocks owned by nonresident decedents, impliedly 
excluded foreign stocks and bonds of a nonresident decedent, al- 
though they were physically present in the United States. The court 
was not at all sure that this was the intention of Congress. Since this 
doubt existed they resorted to the well established rule, that in cases 
of uncertainty the resolution shall be in favor of the taxpayer. Gould 
v. Gould, 245 U. S. 151, 38 Sup. Ct. 53, 62 L. ed. 211 (1917). Justice 
Hand in his brief concurrence suggested that the instant case was so 
parallel with the cases of Farmers Loan and Trust Co. v. Minnesota, 
supra, and Baldwin v. Missouri, supra, that to support the contention 
of the Treasury would cast grave constitutional doubts upon the va- 
lidity of the statute. The learned Justice states, ““We should have to 
say that a different doctrine applies when Congress taxes the bonds 
of an American corporation held by an Englishman .. .” 

In cases in which the taxpayer is contesting a tax, the usual provi- 
sion of the Constitution which is invoked in his defense is the due 
process clause. It is rather difficult to conceive its applicability when 
the assessment is a federal tax levied upon intangible property physi- 
cally present in the United States and owned by a nonresident alien. 
Consequently the “grave constitutional doubts” which Justice Hand 
makes reference to are themselves dubious. The Supreme Court of 
the United States in the case of United States v. Bennet, 232 VU. S. 
229, 34 Sup. Ct. 433, 58 L. ed. 512 (1914), stated, “Limitations of 
due process of law which prevent states from taxing property in an- 
other state do not apply to the United States, the admitted taxing 
power of which is coextensive with the limits of the United States 
and knows no limitations save as expressed in or by the Constitution 
itself.” It is true in taxing a transfer in the case suggested by Justice 
Hand, Congress would be applying a different doctrine than in the 
case of state taxation. There is, however, a logical basis for this 

9 





292 THE GEORGE WASHINGTON LAW REVIEW 


distinction. Taxation of intangible property by the states presents 
problems not present in the taxation of the same form of property 
by the federal power. Before the present state estate tax rule was 
formulated various doctrines were invoked to enable a state to acquire 
jurisdiction to tax intangibles; e. g., domicile of the debtor, domicile 
of the creditor, domicile of the corporation, and situs of the intangi- 
bles. Each respective state contended that it had acquired jurisdic- 
tion. Undoubtedly they were all correct. The present rule was an- 
nounced to avoid double taxation and for reasons of fairness and 
not because the domicile of the decedent was the only state which 
had true jurisdiction. The rule was laid down as a conflict of laws 
rule to be followed in the respective states. It was made because in 
a union of the nature of the United States reciprocal concessions 
must be made by each state. Any one of the former theories could 
have been applied and the same result would have been obtained. 
The domicile of the decedent, however, appeared to the Supreme Court 
to be the most logical, reasonable, and plausible doctrine. This rea- 
soning would hardly warrant the exemption made in the instant case. 

The state in which tangible property has its situs is the proper 
state to tax. Rockefeller v. Obrien, 224 Fed. 541 (C. C. A. 3d, 1915). 
Where a state other than the one in which the property has its situs 
attempts to tax, the levy is held invalid. Union Ref. Transit Co. v. 
Kentucky, 199 U. S. 194, 26 Sup. Ct. 36, 50 L. ed. 150 (1905). In 
United States v. Bennet, supra, a federal tax was levied upon a yacht, 
which had acquired a situs in France and was owned by a citizen of 
the United States. The tax was held proper. In United States v. 
Goellet, 232 U. S. 293, 34 Sup. Ct. 427, 58 L. ed. 610 (1914), a 
similar case was presented with the exception that the owner was a 
nonresident. The tax was held invalid on the ground that Congress 
did not intend to tax such property. The Court did point out, how- 
ever, that it was entirely within the power of Congress to tax such 
property if they so desired. 

As between states the reciprocal concessions so observed in allow- 
ing only the domicile of the decedent to tax, can be and are protected 
and guaranteed by the courts. The courts of this country cannot, 
however, guarantee that England or any other foreign nation will not 
tax intangibles which are present in that country and owned by our 
citizens. In Winans v. Attorney General, 1910 App. Cases 27, such 
property was taxed by England. In view of the international aspect 
of the instant case as compared to the state taxation problem the deci- 
sion would seem to be open to objections. R. C. K. 


VETERANS—BANKS AND BANKING—GUARDIAN AND WARD—WAR 
Risk INsuRANCE.—A World War veteran, found to be mentally in- 
competent, was committed to a hospital for the insane and a con- 
servator was appointed for his estate. Payments of compensation 
and disability were made by the federal government to the conservator 
and these funds were invested by him in certain industrial certificates 
of deposit issued by a trust company, which subsequently went into 
receivership. The conservator contended that these funds were funds 
of the United States and entitled to priority upon insolvency of the 
depository bank. Held, that war risk insurance funds deposited by 
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a guardian or conservator were not entitled to a preference. Shippee 
v. Commercial Trust Company, In re Callery, 115 Conn. 326, 161 
Atl. 775 (1932). 

This decision is consistent with Smith v. Spicer’s Guardian and 
Committee, 50 S. W. (2d) 64 (Ky. 1932), petition for certiorari 
pending, and with Puffenbarger v. Charter, 165 S. E. 541 (W. Va. 
1932). The dissenting judge bases his position principally on the 
holding of the Supreme Court in United States v. Hall, 98 U. S. 343, 
25 L. ed. 180 (1878), which held that a guardian of a pensioner 
could be prosecuted for embezzlement under a United States statute. 
The dissenting opinion extends this doctrine and considers the guard- 
ian as the agent of the government and the money as United States 
funds. The same rule is laid down in Butler v. Cantley, 47 S. W. 
(2d) 258 (Mo. 1932); State v. First State Bank of Pawnee City, 
121 Neb. 515, 237 N. W. 623 (1931); State v. Security Bank of 
Creighton, 121 Neb. 521, 237 N. W. 620 (1931) ; and Anderson v. 
Olivia State Bank, 243 N. W. 398 (Minn. 1932). These cases show 
a tendency on the part of some courts to give effect to the spirit of 
the legislation and to insure that the incompetent should reecive the 
benefit of the gratuity. In similar situations it has been held that 
government allowance to a World War veteran is exempt from 
claims of creditors. In re Murphys Committee, Appeal of Citizens 
Trust Company, 134 Misc. Rep. 683, 236 N. Y. S. 343 (1929), Order 
modified 237 N. Y. S. 448 (1929). The court held war risk insurance 
not to be subject to claims of creditors of the estate in Hallbom’s 
Estate, 179 Minn. 402, 299 N. W. 344 (1930). It was also held not 
to be subject to garnishment by creditors of the beneficiary in Payne 
v. Jordan, 152 Ga. 367, 110 S. E. 4 (1921). Another analogy to this 
case is pension money in the hands of a guardian of an insane pen- 
sioner. The court held these funds to be still under control of the 
federal government and not subject to taxation in Manning v. Spry, 
121 Iowa 191, 96 N. W. 873 (1903). Also in Tama County v. Kep- 
ler, 187 Iowa 34, 173 N. W. 912 (1919), it was held these funds were 
not a part of the pensioner’s estate on his death nor were they liable 
for payment of his debts. This question may be decided by the Su- 
preme Court. It will be interesting to note whether that tribunal will 
take the liberal view of the courts which seem to strain a point to 
give the beneficiary the full benefit of the gratuity, or will take a 
strict interpretation holding that the guardian is not actually the agent 
of the federal government and the funds are not entitled to priority 
as United States funds. D. J. G 


VETERANS — INSURANCE— WAR Risk INSURANCE — REINSTATED 
Po.icy.—Stevens reinstated his lapsed War Risk Insurance Policy 
after satisfactory bona fide proof that he was not then totally dis- 
abled. Subsequently he sued on the original policy for disability 
alleged to have occurred prior to the lapse. Recovery was denied on 
the ground that the reinstatement was a novation and both parties 
were estopped to assert facts contrary to those on which the rein- 
statement was based. Stevens v. U. S., 29 F. (2d) 904 (C. C. A. 
8th, 1928). On July 3, 1930, Congress amended section 307 of the 
War VETERANS Act of 1924 so that the “. . . insured . .. may, 
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without prejudicing his rights, . . . elect to bring suit . . . on any 

rior contract... .” The present suit was on the reinstated policy. 
The government proved that the disability occurred during the period 
of lapse. Held, that the government was estopped to prove inter- 
vening disability and Stevens could recover on the reinstated policy. 
Stevens v. United States, 60 F. (2d) 159 (Minn. 1932). 

War Risk Insurance is not a gratuity but a contract and the rules 
of commercial life insurance apply. Jensen v. U. S., 29 F. (2d) 951 
(Ore. 1929). By the terms of the statute allowing reinstatement, 
the policies are incontestable from date of issue. Under a similar 
provision in the case of the original policy, it was held that the orig- 
inal policies did not cover loss prior to the date of issue. Jordan v. 
U. S., 36 F. (2d) 43 (C. C. A. 9th, 1929). In this case a veteran 
who suffered from epileptic fits prior to the granting of the policy 
suffered no loss when the fits continued after the policy had been 
granted. Prior to the amendment of July, 1930, the courts uniformly 
held that the reinstatement was a novation and that both parties were 
estopped to prove facts contrary to those on which the reinstatement 
was based. This holding was reached by judicial construction of the 
statute and not from the express terms. At this time the courts held 
that one of the “rights” of the veteran was his right to recover on 
the reinstated policy free from the defense that the disability occurred 
prior to the reinstatement. This right was obtained by giving up the 
right to sue on the prior policy. Stevens v. U. S., 29 F. (2d) 904 
(C. C. A. 8th, 1928). By the amendment of July, 1930, the veteran 
was given his choice of suing on either the prior or the reinstated 
policy. The right to sue on the prior policy was settled in Stamey v. 
U. S., 48 F. (2d) 150 (C. C. A. 9th, 1931). In the instant case, 
Stevens became disabled during the period of lapse. He, therefore, 
suffered no loss under the reinstated policy and the only way he could 
recover was by holding that one of his “rights” referred to in the 
amendment of July, 1930, was that the government was estopped to 
prove the intervening disability. The incontestable clause does not 
furnish a basis for this holding. Neither can such a holding rest on 
the theory of novation or estoppel by contract, for, when the veteran 
retains the right to sue on either the prior or the reinstated policy, 
there is no consideration for the novation. Since the holding of a 
novation was based upon a judicial construction of the prior statute, 
it seems that when the statute is changed, the prior construction can- 
not be one of the “rights” referred to in the amended statute. 
Rather, it seems that the rights are only those appearing in the terms 
of the statute. The court could well have reached a contrary result 
by analyzing the substance of the amended statute. The contrary 
holding would not prejudice the rights of the veteran. By his prior 
policy, he was protected to the date of lapse and by his reinstated 
policy, he is protected from the date of reinstatement. Both of these 
rights are retained by the veteran. During the period of lapse, he 
had no insurance, yet this case protects him against loss during this 
period. It is true that a liberal construction of the War Risk In- 
SURANCE Act has been the rule. But unless Congress wishes to 
abandon the contract theory of insurance and treat it as a gratuity, 
it seems that this case should not be followed. R. H. 
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SomE ASPECTS OF THE THEORY AND WORKINGS OF CONSTITUTIONAL 
Law. By W. P. M. Kennedy. New York: The McMillan 
Company. 1932. pp. xiv, 142. $1.50. 


The evolution of Professor Kennedy’s spheres of interest and 
influence in the constitutional doctrines of the British Common- 
wealth of Nations has been as stimulating and informative, as his 
own presentations of the evolution of Canadian-British Constitution- 
al Law. This comparison of American and Canadian-British theories 
of law and government was presented in a series of lectures given 
at Lafayette University. It is a happy subject to review in a pub- 
lication, such as this one devoted primarily to the study of federal 
law. 

The publication of the Lafayette lectures is of both general and 
specialized appeal. In the first chapter on The State and The Law, 
the author gives a brilliant synthesis of many current theories touch- 
ing upon the living dynamic responses of the individual-in-society 
to the different prevailing systems of government in the modern 
world. An exponent of the Anglo-Saxon ideals of liberty for peoples 
previously denied the fullest expressions of self-government, Pro- 
fessor Kennedy gives to his pages the fervor of the great feeling 
that animates all of his works on constitutional government. Him- 
self born in Ireland, educated at Dublin and at Oxford, he has these 
many years been creating for himself a unique position in legal edu- 
cation in Canada, indeed unique in the British Commonwealth itself. 
At times his work has been that of the solitary scholar in a field 
where he has been much misunderstood, but his present happy union 
of British and American literature on government bears fruit in this 
chapter. 

he second chapter is a triumph of condensed Constitutional His- 
tory, especially the contrasting of the federal structures of the 
United States of America and the Dominion of Canada, the former 
starting out as a loose federal union and becoming a highly central- 
ized unit, the latter starting out as a highly centralized union but 
developing through the years strong centrifugal tendencies. 

The third chapter is a detailed but not esoteric study of the cases 
decided by courts, presenting the legal theories of the relations be- 
tween the Dominion and the Provinces of Canada. One could ask 
only for a further addition to this section, namely a realistic study 
of the tangled marriage and divorce jurisdictional problems. For 
such a study Professor Kennedy is particularly fitted because of his 
knowledge of ecclesiastical law and history, and because in conversa- 
tion it is a topic on which he excells. 

The last chapter is a frank discussion of the current problems of 
Canadian constitutional development. The author is to be com- 
mended for his frankness in exposing the myth of happy and easy 
codperation between the English Canadians and French Canadians 
in Quebec and Ontario. That he has done so only indirectly by the 
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contrasting of cultural values, perhaps obscures the fundamental 
racial and religious antipathies. But as a Canadian with a national 
viewpoint Professor Kennedy is wise in not seeking to stir up again 
the unhappy passions of a century ago. The criticism of the rou- 
tine dullness of political organizations in Canada and their sovereign 
powers under the Canadian cabinet system represents a truly high 
ideal. Such an ideal has also been presented recently by a pupil and 
colleague of Dr. Kennedy, Professor Alexander Brady. The eulogy 
of the Canadian judicial system while obviously sincere, suffers from 
too much generalization, the exigent requirement of any popular 
presentation. 

As one of the rare and courageous attempts truly to evaluate 
Canadian-British Constitutional law in the terms of North American 
realities, this volume is worthy of rank with the brilliant contribu- 
tions of that Imperial Commonwealth critic Mr. A. Berriedale Keith. 


J. F. Davison. 
Washington, D. C. 


LEGISLATIVE PRINCIPLES. By Robert Luce. Boston: Houghton 
Mifflin Co. 1930. pp. 667. $6.00. 


The author of “Legislative Procedure” and “Legislative Assem- 
blies” brings to bear in “Legislative Principles” the same erudition 
and the same capacity for intelligent, sane judgment that characterized 


his earlier volumes. The experience of Mr. Luce as a member of 
the General Court of Massachusetts and later as a member of Con- 
gress has contributed a background for his historical studies and 
theoretical inquiries that accounts for the practical hardheadedness 
of many of his conclusions. It gives to his judgments something of 
the character of authority. Much of the value of these works lies in 
the encyclopedic inclusiveness of the factual material. They consti- 
tute a mine of information upon the history, structure, and function- 
ing of legislative bodies. At the same time the wealth of detail impairs 
their effectiveness to the reader. The searcher after the truth con- 
cerning legislatures will find them an invaluable source of informa- 
tion, but certainly they are not easy reading. When Mr. Luce ap- 
pears to leave the main highway of his thought to follow along some 
by-path, the reader who goes with him may be rewarded with a 
charming bit from Massachusetts history, but is likely also to become 
confused in his directions. Such books are not adapted to the casual 
reader, but are of great worth to the serious student. Moreover, the 
study of legislatures has so many ramifications that these three vol- 
umes approach the completeness of a rounded study of the art of 
government. 

“Legislative Principles” opens with a chapter on a phase of juris- 
tic theory. The great thinkers, ancient and modern, are passed in 
review upon the question of the nature of law, but the definition of 
Mr. Luce is given in the opening sentence: “Law is that which sys- 
tematically impels conduct.” Without attempting to reopen a prob- 
lem that has puzzled so many philosophers (most of whom must be 
mistaken, since they are so completely in disagreement) one may 
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question whether a definition of law as systematic coercion is sufficient 
to distinguish the commands of the state from those of nonpolitical 
bodies. It should be added, however, that Mr. Luce suggests that 
the chief value of the definition may lie in its omissions. The chap- 
ters immediately following review the theories of monarchial law- 
making, and the history of legislation by assemblies in Europe and 
America. Later chapters survey the history of constitutions in Amer- 
ica and theories in regard to their amendment. A common criticism 
of American state constitutions is that they include too much legis- 
lation. Mr. Luce suggests in defence of such inclusion that consti- 
tutional conventions assemble men of higher intelligence than legis- 
latures and may be expected to turn out a better product, and that 
legislation is removed from doubt as to its constitutionality when 
made a part of the supreme law. The ballot, theories of representa- 
tion, the suffrage, elections, the relations of the representative to his 
constituents and to the country as a whole, the right of petition, pub- 
lic opinion, direct legislation—these, and related problems are dis- 
cussed in the succeeding chapters with a wealth of references to the 
experience of the various states and of foreign countries. 

Students of legislative problems should be grateful to Mr. Luce for 
his painstaking scholarship and his informed analysis of legislative 
problems. W. Reep WEsT. 

Washington, D. C. 
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